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No. 22,302 
IN THE 
United States Court of Appeals 
For the Ninth Circuit 


Lois CocHran, 


Appellant, 
VS. 


Marto Deuizio, 
Appellee. 


Appeal from the United States District Court 
for the District of Nevada 


APPELLANT’S OPENING BRIEF 


STATEMENT OF PLEADINGS AND FACTS 
DISCLOSING JURISDICTION 


This is an action which originated in the Nevada State 
courts by the filing of the Complaint (Tr. of Ree. 187- 
189) in the Second Judicial District Court of the State 
of Nevada, in and for the County of Washoe and trans- 
ferred by Petition for Removal (Tr. of Rec. 184-186) to 
the United States District Court for the District of Ne- 
vada, in Reno, Nevada, pursuant to 28 U.S.C., See. 1332, 
and 28 U.S.C., See. 1441, on behalf of Defendant Mario 
Delizio, on the basis of diversity of citizenship, and that 
the matter in controversy exceeded the sum of $10,000.00. 
The U. S. District Conrt had jurisdiction by reason of 
Plaintiff's residence in the State of Nevada and the resi- 
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denee of Defendant Mario Delizio in the State of Cali- 
fornia. A jury was demanded by Defendant. 


The appeal is taken as a matter of right under the 
provisions of 28 U.S.C., Sec. 1291, being an appeal from 
a final deeision of a Federal Distriet Court. 


STATEMENT OF THE CASE 

This is an aetion for personal injuries suffered by 
Plaintiff Lois Coehran arising from an automobile eol- 
lision whieh oceurred in the City of Reno, State of 
Nevada, on September 25, 1965, at the interseetion of 
West Street and West Sth Street. (T 117) Plaintiff, a 
hieensed praetieal nurse employed at the Washoe Medi- 
eal Center, was a passenger in the right front seat of 
a 1964 Plymouth automobile operated by her husband, 
Franeis Cochran. (T 118-119) Plaintiff suffered severe 
injuries to her baek, right hip, shoulder, neck, right arm 
and right leg. (T 128) 

The 1964 Plymouth was traveling in an easterly diree- 
tion on 5th Street at a speed of 20-25 miles per hour. (T 
119-120) 5th Street was a four lane, through street, with 
two lanes for eastbound traffie and two lanes for west- 
bound traffic, and as the Coehran automobile proceeded 
east, each of the intersecting streets for a period of four- 
five blocks were controlled by stop signs for northbound 
and southbound traffic. There was a stop sign at the in- 
tersection of West Street, the street on whieh Defendant 
Delizio was traveling, as it interseeted with 5th Street. 
(T 14, 120) Plaintiff Lois Cochran and her husband 
Francis Cochran were famihar with these intersecting 
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streets and were aware that northbound and southbound 
traffic was required to stop at these stop signs intersect- 
ing 5th Street. (T 276) 


Defendant Mario Delizio was operating a 1953 Ford 
automobile (T 58), was traveling in a northerly direction 
on West Street toward 5th Street, and approaching the 
stop sign directly in front of him. There were four pas- 
sengers in his car, Mr. and Mrs. Furry, Mr. Furrv’s 
sister, Ada Schaefer, and Adolph Duerring. (T 107-109) 
He was 71 years old, lived in Greenville, California (T 
77-78), and was returning to his home. In doing so, 
he ordinarily traveled on North Virginia Street, which 
was uncontrolled for northbound traffic, but had gotten 
onto West Street. He had never taken that route before 
(T 81-82), and was not familar with this northbound 
street, nor with 5th Street as a through, intersecting 
street. (T 82) The weather was clear, visibility was 
good and the pavement of both streets was dry (T 79) 
There were no traffic controls for traffic proeceding east 
on 5th Street at this intersection. (T 120) The Reno 
City Ordinances provided for a speed limit of 25 miles 
per hour on such through and controlled streets. (T 21, 
66) Reno City Ordinance See. 10-111, given in the 
Court’s Instruction No. 9, required Defendant Delizio to 
stop at the stop sign and yield the right of way to any 
vehicle which entered the intersection from another street 
or which was approaching so closely on that street as 
to constitute an immediate hazard. (T 484-435) 


As the Cochrans’ 1964 Plymouth approached the inter- 
section, there were no objects to obstruct Delizio’s vision 
to his left. (T 92) By contrast, there was a setback of 
approxunately 19 feet of the intersectmg curbline of 5th 
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Street, or a ‘‘jog’’ to plaintiff’s right at its intersection 
with West Street. (T 11) Thus, the Delizio automobile, 
upon proceeding forward into the intersection was not 
in a position where it could be readily seen by either 
the operator of the Plymouth automobile, Francis Coch- 
ran, or Plaintiff Lois Cochran, as the passenger in the 
right front seat. The photographs of the 1964 Plymouth 
automobile, Plaintiff’s Exhibits 1 through 7, show that it 
was struck directly broadside at the right front door 
where Plaintiff was sitting. The point in the intersection 
where the Plymouth automobile had traveled was almost 
three-fourths of the way through the intersection (T 287), 
while Defendant Delizio’s automobile had traveled only 
6 feet into the intersection, measured from the enrbline 
immediately to Defendant’s right. (T 16) Defendant De- 
lizio never saw the Plymouth automobile at any time 
prior to the collision. (T 91) He did not know whieh 
direction he looked first but he could see a good half block 
down 5th Street to the right and a good half block down 
5th Street to the left, and he did not see any traffe at 
all. (T 85-86, 92) He testified the other vehicle was 
traveling 60 miles per hour or better (‘T 90, 118), but he 
never saw the other vehicle before the collision. (T 91, 
112) He saw nothing until they lit. (T 111-112) Plaintiff 
caught a fleeting ghmpse of the 1953 Ford automobile, 
just before the collision, and it did not appear to her that 
the Delizio automobile made a stop at the stop sign, al- 
though she could not state positively that he did not. 
(T 150-151) Defendant testified that he stopped at the 
stop sign (T 83), as did his neighbors and passengers, 
Mr. and Mrs. Furry (T 197, 210) neither of whom ever 
drove a car in their life. (T 206, 219) 


After the accident, Defendant Delizio got out of the 
automobile and Francis Cochran stated to him, *‘You did 
not stop’’ (at the stop sign) to which he responded 
‘‘There is nothing I can do about it.’’? (T 115-116) 


A diagram of the scene of the accident was prepared 
by Reno Police Officer Robert Penegor (T 8), Plaintiff’s 
first witness, and introduced in evidence as Plaintiff’s 
Exhibit 16. (T) 37) Appellant respectfully refers the 
Court to said Exhibit 16 in Folder One of the record on 
appeal. 


Also in Folder One is a portion of the Reno City 
Police Report, Plaintiff’s Exhibit 17, showing, among 
other things, that the Cochrans’ Plymouth automobile 
traveled in an are a distance of only 46 fect from the 
point of impact, clearly negativing the existence of any 
speed in excess of their testimony that it was 20-25 miles 
per hour. In a straight line the distance from the point 
of impact to the point of rest would have been less than 
46 feet. (T 32) The admissibility of the reverse side of 
the Police Accident Report was objected to on behalf of 
Defendant Delizio because it revealed he had been cited 
by the investigating officers for failure to yield the right- 
of-way. Those portions of the report making reference 
to the citation received by Defendant were deleted by the 
Court and the remainder was admitted in evidence. (T 
61-63) 


Plaintiff’s Exhibit 3, a photograph, shows the damage 
to the Cochran automobile from the extreme right front 
through the right passenger door; the heaviest damage 
to the 1964 Plymouth automohile was to the center of 
the right front door by reason of the force generated 


from the impact of the Delizio automobile. (T 33-34) The 
arm rest of the door hit Plaintiff in the right hip area 
and across her back. (T 121) Defendant’s 1953 Ford 
automobile was a total wreck. (T 94) 


The Court permitted the deposition of Ada B. Schaefer, 
who was sitting in the right front seat of the 1953 Ford 
operated by Defendant Delizio, to be introduced in evi- 
dence and read to the jury, despite numerous objections 
by Plaintiff. (T 251-268) She did not drive an automo- 
bile. (T3808) When she first saw the Cochran Plymouth 
automobile it was a block away and she elaimed it hit 
the Delizio car. (T 309) She further testified that the 
Cochran Plymouth automobile was going between 70 and 
80 miles per hour (T 309-310), yet she also testified that 
she had xo idea how fast the Cochran car was going just 
before the accident happened. (T 322) Also, over stren- 
uous objection, it was introduced in evidenee and read 
to the jury that she suffered personal injuries and had 
made a claim against Mr. and Mrs. Cochran whieh was 
closed. (‘T 311) She also testified that Defendant stopped 
at the stop sign (T 306) and that the Plaintiff’s vehicle 
struck the Defendant’s vehicle. (T 308) 


During the course of the trial, Defendant’s counsel 
offered evidence that the registered owner of the 1964 
Plymouth automobile ineluded the name of Plaintiff Lois 
Cochran, as well as her husband, Francis Cochran. This 
was objected to by Plaintiff’s counsel upon the grounds 
that ownership of the automobile was incompetent, irrele- 
vant and innnaterial to the issues of the case, and that 
such alleged ownership could not be used as a basis of 
imputing any claimed negligence on the part of her hus- 


band to Plaintiff. (T 168-169) Detailed objections and 
authorities were also eited (T 231-244), all of which were 
rejected by the Court. 


The jury retired from the courtroom at 2:20 pan. and 
returned to the courtroom at 3:25 pan. with a verdiet for 
the Defendant and against the Plaintiff. (T 445-446) 


The questions involved in this Appeal eoneern pri- 
marily the forin and content of numerous instructions to 
the jury given by the trial court. These questions were 
raised by the exeeptions and objections of counsel to the 
giving of said instructions. The individual instructions 
and the objections thereto are set forth in detail in the 
following section setting forth the Speeifieations of 
Errors. 


SPECIFICATIONS OF ERRORS 


I. The Trial Court Erred in Instructing the Jury That Any 
Negligence of Plaintiff’s Husband as Driver of the Car Was 
Imputable to Plaintiff. 


The Court instrueted the jury as follows: 


“Tf you find there was any negligence on the part 
of Franeis Cochran, the husband and driver of the 
ear, which proximately eontributed to the eollision, 
such negligence is deemed to be the negligence of the 
Plaintiff in this case.”’? (T 422-423) 


This instruction was exeepted to and objection was 
made by Plaintiff’s counse] at the time the court an- 
nounced the imstruetion would be given (T 386) and the 
Court permitted Plaintiffs counsel to adopt all of the 
exceptions and objeetions previously made in support of 
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Plaintiff’s position that the driver’s neghgence, who was 
Plaintiff’s husband, could not be imputed to the Plain- 
tiff. (T 386) 

We submit, first, under Nevada law it is wholly um- 
proper and would be improper for this court to in- 
struct the jury that any neghgenece of the husband 
Francis Cochran could be legally imputed to the plain- 
tiff Lois Cochran for the purpose of the case. ... 


Secondly, if the court views the matter as we see it 
in the alternative, that is, that the question under 
Nevada. law at best would he that if there were under 
this specific statute, known as the family ownership 
statute, if this court decided that there could be an 
unputation of neghgence with respect to the operation 
of the automobile by the husband Francis Cochran as 
a co-owner then we subinit that the testimony under 
the statute would be one of actual ownership, one of 
control, with all of the well known requisites of con- 
trol that ownership implies, and we should hke as a 
factual matter to present evidence that in this case 
the real owner, the actual owner, was Francis Coeh- 
ran of this automobile, that he purchased it, that he 
made the decision with respect to the purchase of the 
automobile, that he eared for it, that he maintained 
it, that he saw to it that the automobile be repaired, 
and for the purposes of imputation of neghgence we 
submit to this court that registration with the Depart- 
ment of Motor Velicles in the State of Nevada is not 
a sufficient basis Jegally or factually for this court to 
instruct the jury that it night refuse to return a ver- 
dict on behalf of plaintiff Lois Cochran by reason of 
any conduct or negligence of her husband through the 
pure alternative either/or registration of an automo- 
bile with the Department of Motor Vehicles. (T 231- 
233) 


Mr. Richard Wait: We are asking first for the 
court. to consider the Nevada law as distinguished 
from California law and rule in this case as a matter 
of law that any conduct or negligence of the husband 
under Nevada law cannot be unputed to the wife, and 
alternatively if the court does not so rule that the 
eourt rule that the actual ownership, the substantive 
ownership of the antomobile is the issue and is the 
meaning of the statute in Nevada, which is not the 
statute in California, if the court please, in that in 
Nevada we have no statute—— 

The Court: In other words, counsel, if I under- 
stand you, you want to produce evidence that the hus- 
band earned the money, that he decided on the make 
of the ear, that he maintained it, that he did this and 
he did the other thing and that that gives him own- 
ership even though the ownership registration may 
be in the names of both of them, is that correct? 

Mr, Richard Wait: Yes, in the sense that the only 
person’s negligence which can be imputed is the real 
owner and not someone whose name is on a docu- 
ment. (T 240) 

Mr. Richard Wait: Onur first point—we haven’t 
fully yet presented it to the court and we should hke 
the conrt to consider this situation—back in 1940, long 
before this statute was enacted or before California 
had its statute, I believe before California had its 
statute, Nevada had a case and the pubhe policy of 
this state was decided by Frederickson and Watson 
Construction Company, which is 60 Nevada 117, which 
held that a husband’s contributory neghgence should 
not be imputed to a wife so as to preclude recovery 
by the wife from a third person, notwithstanding 
statutes providing that all property acquired after 
marriage is community property. (T 241-242) 
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The final reference to the doctrine of imputation of neg- 
ligenee, an extremely prejudicial one, and the objection 
thereto, occurred in Vol. 2A of the Transcript, during 
Defendant’s closing argument: 

Now, if Mr. Cochran was careless the court will tell 
you that his negligence is Mrs. Cochran’s neghgence, 
that the law in the State of Nevada requires you to 
deem the negligence of Mr. Cochran that of Mrs. 
Cochran, and if the driver of the Cochran car was 
negligent and his negligence contributed in some de- 
gree to this accident, there can be no recovery. 

Now, | challenge you to hear this in the instruc- 
tions. If this is a misstatement of law, of course, the 
court would stop ine and say, ‘‘Wait a minute, Mr. 
Wait, that is not the law, but the law is you cannot 
give five cents of damages in this case if Mr. Cochran 
was neghgent and his neghgence was some part of 
the cause of the accident.’’ 

This is a fiction, of eourse, but if all of the causes 
of this accident could be included within the circle I 
have just drawn, all of the causes, all of the people, 
the circumstances, the conditions, all of the causes 
were included within that circle I state to you that 
the law is that if some part of that cause was the 
negligence of Mr. Cochran there can be no award of 
damages in this case. 

Mr. Richard Wait: We will object to that as not 
being the law and the court will not so instruct the 
jury. This is improper argument. 

The Court: Counsel has the instruction or should 
have the text of the instruction. If the negligence of 
Mr. Cochran contributed as a proximate cause to the 
accident. You left the word *‘proxinate’’ out in your 
argument, counsel. 

Mr. Eugene Wait: KExeuse me, your Honor. I will 
write it in. 
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The court will tell yon what the words *‘proximate 
cause’? mean. ‘‘Proximate cause’’ means—well, I 
won’t define it because the court will tell you—hbut if 
all the proximate causes of the accident are included 
within this circle and even one percent 

Mr. Richard Wait: I will object to that, if the 
court please. This is not the law, and we object to 
it. 

Mr. Eugene Wait: It is not the complete statement 
of the law yet, vour Honor. 

The Court: Go ahead and finish your argument, 
counsel. 

Mr. Eugene Wait: If one percent of the causes, of 
the proxunate causes, of this accident are the negli- 
gence of Mr. Cochran you imay not award damages 
to the plaintiff. 

If it [is] your duty to follow that law, and we subinit 
that our analysis of the factual will lead you to con- 
clude (1) that Mr. Delizio did look, (2) that the Coch- 
ran car was over half a block away, (3) that he then 
had the right-of-way to proceed, and did proceed, 
(4) that Mr. Coehran did not keep a lookout, he 
either didn’t look or he didn’t see what was obvious 
to be seen, namely, that Mr. Delizio was proceeding 
into the intersection, that he failed to keep a lookout, 
he failed to take any precaution to avoid the accident, 
he was negligent, and that his negligence was one of 
the proximate causes of this accident, and therefore 
you are duty bound by your oaths as jurors to bring 
in a verdict for the defendant. (T 2A, 44-47) 


The Court further instructed the jury on this subject as 
follows: 

The defendant claims contributory neghgence and 

to establish the defense of contributory negligence the 

burden is upon the defendant to prove by a prepon- 
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derance of the evidence that the plaintiff or the driver 
of the car in which the plaintiff was riding, that is, 
her husband, was negligent, and that such negligence 
contributed as a proximate cause of the injury... . 
(T 422) 


The burden is on a defendant alleging the defense 
of contributory negligence to establish by a prepon- 
derance of the evidence in the case the claim that 
the plaintiff herself or the driver of the car, her hus- 
band, was also at fault and that such fault contributed 
(as) one of the proximate causes of any injuries and 
consequent damages plaintiff may have sustained. (T 
424) 


The exceptions and objections to these jury instructions 
were included in those previously set forth above and 
‘‘deemed by the court to be completely made’’ with re- 
spect to imputation of neghgence to the Plaintiff. (T 386) 


II. The Court’s Instructions on the Definition and Subject of 
Contributory Negligence, and Especially With Reference to 
“Some Degree’’ of Contributory Negligence, Were Preju- 
dicial Error. 

The Court instructed the jury as follows: 

In addition to denying that any negligence of the 
defendant proximately caused any injury or damage 
to the plaintiff, the defendant alleges, as a further 
defense, that some contributory negligence on the part 
of the plaintiff herself, or the driver of the car in 
which she was riding, was a proximate cause of any 
injuries and consequent damage which the plaintiff 
may have sustained. 

Contributory negligence is fault on the part of a 


person injured, in this case the plaintiff or the driver 
of the car, which cooperates in some degree with the 
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negligence of another, and so helps to bring about 
the injury. 


By the defense of contributory neghgence, the 
defendant in effect alleges that even though the de- 
fendant may have been guilty of some negligent act or 
omission which was one of the proximate causes, the 
plaintiff herself or her husband by her failure or his 
failure to use ordinary care—and that term will be 
defmed to you in a moment—under the cireumstances 
for her own safety at the time and place in question 
also contributed one of the proximate causes of any 
injuries and damages the plaintiff may have suffered. 
(T 423-424) 


These instructions were excepted and objected to by 
Plaintiff’s counsel as follows: 

Finally at 73.21 we submit to the court that this is 
erroneous. ... 793.21. It reads as follows: ‘In addition 
to denying that any neglgence of the defendant proxi- 
mately caused any injury or damage to the plaintiff, 
the defendant alleges, as a further defense, that some 
contributory negligence on the part of plaintiff,’ and 
in this case the court has indicated a modification to 
read ‘the driver.’ 

The Court: Some contributory neghgence on the 
part of the driver of the Cochran automobile? 

Mr. Richard Wait: Yes. 

Now, your Honor, that isn’t the law. There isn’t 
any case that supports the giving of that instruction, 
that there is some contributory negligence. 

The Court: Doesn’t it go on there and say that 
that contributory neghgence has to be contributed as 
one of the proximate causes? 

Mr. Richard Wait: Yes. 

The Court: All right. Then that clears it. 
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Mr. Richard Wait: And we have no instruction 
that says Just some negligence is enough for the plain- 
tiff to recover from the defendant. (T 415-416) 


Following the giving of the instruction by the Court, 
Defendant’s counsel argued that one percent of the proxi- 
mate causes was sufficient under the Court’s instruction 
to constitute contributory neghgence, barring plaintiff’s 
recovery. The following statements and objections were 
made in Detendant's oral arguinent: 


Mr. Engene Wait: This is a fiction, of course, but 
if all of the causes of this accident conld be ineluded 
within the circle I have just drawn, all of the causes, 
all of the people, the cirewnstances, the conditions, all 
of the causes were included within that cirele I state 
to von that the law is that if some part of that cause 
was the neghgence of Mr. Cochran there can be no 
award of damages in this case. 

Mr. Richard Wait: We will object to that as not 
being the law and the Court will not so instruet the 
jury. This is improper argument. 


Mr. Eugene Wait: ... The Court will tell you 
what the words ‘‘ proximate cause’’ mean. ‘‘ Proximate 
cause’’ means—well, [ won’t define it because the 
Court will tell you—but if all the proximate causes 
of the accident are included within this circle and 
even one percent 

Mr. Richard Wait: I will object to that if the 
Court please. This is not the law, and we object to it. 

Mr. Eugene Wait: It is not the complete statement 
of the law vet, Your Honor. 

The Court: Go ahead and finish your argument, 
counsel. 
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Mr. Eugene Wait: If one per cent of the causes, 
of the proximate causes of this accident are the neghi- 
gence of Mr. Cochran you may not award damages 
to the Plaintiff. (T 2A 45-46) 


The Court also instructed the jury on the subject of 
contributory negligence as follows: 

The issues to be determined by the jury in this case 
are these: 

First: Was the defendant negligent? 

If your mmanimous answer to that question is ‘No,’ 
you will return a verdict for the defendant; but if 
your unanimous answer is ‘Yes,’ yon then have a 
second issue to determine, naniely: 

Second: Was the negligence of the defendant a 
proximate cause of any injury or damage to the plain- 
tiff? 

If your unanimous answer to that question is ‘No,’ 
you will return a verdict for the defendant; but if 
your unanimous answer is ‘Yes,’ then you must find 
the answer to a third qnestion, namely: 

Third: Was the plaintiff or her husband guilty of 
any contributory negligence? 

If you should unanimously find that he or she was 
not, then, having found in plaintiff’s favor in answer 
to the first two questions, vou wil] determine the 
amount of plaintiff’s damages and return a verdict in 
the plaintiff’s favor for that amount. 

On the other hand, if you should unanimously find, 
from a preponderance of the evidence in the case, that 
the plaintiff or her husband was guilty of some con- 
tributory negligence, and that plaintiff’s or her hus- 
band’s fault contributed as a proximate cause of any 
injuries which plaintiff may have sustained, you will 
not be concerned with the issue as to damages, but 
will return a verdict for the defendant. (T 424-425) 
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Exceptions and objections were made to this instruction 
on behalf ot Plaintiff as follows: 

J don’t think there is any evidence of negligence on 
the part of the plaintiff. (T 383) 

That is repetitive, ... is it not, in three places? 
We think so. 

The Court: I have been trying to write instrue- 
tions for 50 years, and J have read a lot of them, and 
IT have not found anybody yet who can get a coniplete 
set of instructions without being repetitive somehow. 

So I will give 73.18 of Mathes, 73.21 and 73.23. 

Mi. Richard Wait: Your Honor, at what state 
under your procedure are we expected to make formal 
exceptions? 

The Court: Right now as we go along, as I pass 
each instruction. 

Mr. Richard Wait: Because, you see, 1 don’t have 
the Mathes book and I have assumed that I should 
examine this and make a record of it at the end. 
(T 382-385) 


The Court further instrueted the jury: 

The burden is on the plaintiff in a civil action, such 
as this, to prove every essential element of his claim 
by a preponderance of the evidence. If the proof 
should fail to establish any essential element of plain- 
tiff’s claim by a preponderance of the evidence in the 
ease, the jury should find for the defendant. (T 425- 
426) 


Exceptions and objections were made to this instruction 
as follows: 
Mr. Richard Wait: I should like to make an ex- 
ception to some of the instructions. 
The Court: Very well. 
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Mr. Richard Wait: To the first proposed instruc- 
tion the court indicated it would give, 71.01, we 
respectfully subnit that the proposed instruction sub- 
mitted by the court adequately covers the subject and, 
more important than that, this specific instruction we 
think is prejudicial to the plaintiff in that it reads 
that the burden is on the plaimtiff in a civil action 
such as this to prove every essential element of his 
claim. 

Now the jury doesn’t know what every essential 
element is, your Honor, and this puts too great a 
burden upon the plaintiff, and it puts too great a bur- 
den upon the jury to know what every essential 
element of this claim 1s. 

Secondly, it says if the proof should fail to estab- 
lish any essential clement of plaintiff’s clatn, and the 
court has not in any of the jury instructions told the 
jury what every essential element is, and a juror who 
listened to this instruction given might be confused 
and might think that some essential element hadn’t 
been proved, and we submit that there is no necessity 
for giving 71.01 and respectfully submit to the court 
that we delete it as covered by the other instructions. 
(T 412-413) 


il. The Trial Court’s Instructions on Contributory Negligence 
of Plaintiff and the Imputation of Her Husband's Alleged 
Negligence as Driver of the Car Prejudicially Accentuated 
the Duty of Plaintiff and Minimized the Duty of Defend- 
ant, Were Prejudicially Cumulative, Unbalanced, Repeti- 
tious and Given in Erroneous Order Prior to Instructions 
on Defendant’s Duties of Care Referable to Defendant’s 
Conduct and Had a Prejudicial Influence and Impact Upon 
the Jury. 


The Court’s Instructions given at the very outset of 
its charge, after stock instructions 1, 2 and 3, are set 


forth on pages il-iv of the Appendix. 
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The repetitiveness of the instructions on contributory 
negligence and imputation of negligence of Plaintiff’s 
husband as the driver of the car were referred to through- 
out the settlement of the jury instructions. (T 385, 388- 
390, 413-416) 

In addition, the following specific objections were made 
and proceedings took place during the course of the settle- 
ment of the jury mstructions: 

Mr. Richard Wait: Before we get off the subject, 
we will object to the order of giving the instruction 
on the duty of care of the rider in an automobile 
before the instructions of the court given with relation 
to the applicability to the defendant. 

The Court: It doesn’t make any difference. We 
don’t get to negligence as a definition or any of the 
duties of care with regard to the defendant or even 
an instruction on ordinary eare until instruction No. 
8. Where do you want me to put it in? 

Mr. Richard Wait: Somewhere after the definition 
of contributory negligence. 

The Court: That is just what I did. It just follows 
contributory negligence. 

Mr. Richard Wait: We submit that the duty of 
care and the instructions with respect to negligence, 
the conduct of the defendant, that that logically 
should precede any claims of contributory negligence 
of a passenger in an automobile, and we would re- 
spectfully submit that it should come somewhere 
around 18-A or 19-A, which follows the instruction 
with respect to the duties of both drivers since the 
passenger’s duty necessarily follows the duty of the 
driver in logical order. (T 388) 


During the course of settlement of the jury instructions 
(T 340-417) the Court at no time provided Plaintiff’s 
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counsel with copies of the imstructions which it intended 
to give from Mathes & Devitt's Federal Jury Practice 
And Instructions—Civil and Criminal, and counsel for 
Plaintiff had no opportunity to inspect those instructions 
while they were being settled (‘I’) 585-386), nor was the 
order of the instructions which the Court intended to give 
ever presented to Plaintiff’s counsel in order to object to 
the total prejudicial effect that they would have upon 
the jury. After reading some of the mdividual instruec- 
tions from Mathes & Devitt’s edition proposed to he given 
by the trial court, Plaintiff’s counsel made specific objec- 
tion to particular instructions, but was not informed of 
the order in which they would be given at any time before 
the jury instructions were actually read by the Court. 
(T 412-419) 


IV. The Trial Court Committed Prejudicial Error in Instructing 
the Jury on the Presumption of Due Care of a Party (That 
the Law Has Been Obeyed) Where Evidence and Testimony 
of That Party Was Introduced at the Trial, and That Such 
Presumptions Must Be Overcome or Outweighed by Evi- 
dence in the Case. 


The Court instructed the Jury as follows: 

Presumptions are deductions or conclusions which 
the law requires the jury to make under certain cir- 
cumstances, in the absence of evidence in the ease 
which leads the jury to a different or contrary con- 
elusion. A presumption continnes to exist only so 
long as it is not overcome or outweighed by evidence 
in the case to the contrary; but unless and until the 
presumption is so ontweighed, the jury are bound to 
find in accordance with the presumption. 


Unless and until outweighed hy evidence in the 
case to the contrary, the law presumes that a person 


20 


is innocent of crime or wrong; that official duty has 
been fair and regular; that the ordinary course of 
business or employment has been followed; that 
things have happened according to the ordinary 
course of nature and the ordinary habits of life; and 
that the law has been obeyed. (T 429) 


Exceptions and objections were made to these instruc- 
tions, after quoting thein, as follows: 

We don’t think that part should be given in this 
ease. We think that the evidence has dispelled or 
ehminated any presumptions. The State of Nevada 
does not have the same laws as the State of Cali- 
fornia, and we think for the jury to be given that 
instruction is improper. 

The Court: You mean those preswuptions are not 
correct? 

Mr. Richard Wait: Excuse me? 

The Court: You mean those presumptions did not 
exist? 

Mr. Richard Wait: Not in this case. (T 414) 


V. The Trial Court Erred in Instructing the Jury That a 
Violation of the Reno City Ordinance Created Only a Pre- 
sumption of Negligence as a Matter of Law Which Might Be 
Overcome by Evidence of the Exercise of Ordinary Care. 

The Court instructed the jury as follows: 
A violation of that ordinance of the City of Reno 
or state law which I have just read to you creates a 
presumption of negligence as a matter of law. 


However, such presumption is not conclusive. It 
may be overcome by other evidence showing that 
mider all the ciremmstances surrounding the event, 
you find by a preponderance of the evidence that the 
driver with which von are immediately concerned did 
what might reasonably be expected of a person of 
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ordinary prudence, acting under similar cireum- 
stances, who desired to comply with the law. (T 435- 
436) 


Exceptions and objections to this instruction were made 
as follows: 

Mr. Richard Wait: Insofar as the plaintiff is con- 
cerned, your Honor, we submit that there is no evi- 
dence under the cirewnstances which could constitute 
a rebuttal for vanishing of the presumption of negh- 
gence arising in this case in the violation of the de- 
fendant, and we think that the instruction is erro- 
neous. 

The Court: The exception is overruled. (T 394) 


The Court also instructed the jury: 

The speed at which a vehicle travels upon a high- 
way, considered as an isolated fact. and simply in 
terms of so many miles an hour, is not proof either 
of neglgence or of the exercise of ordinary care. 

Whether that rate of speed is a neghgent one is a 
question of faet, the answer to which depends on all 
the surrounding circumstances. 


The basic speed law of this state as provided by 
Section 484.060 of the Nevada Revised Statutes is 
as follows: 

‘.. it shall be unlawful for any person to drive 
or operate a vehicle of any kind or character... at 
a rate of speed greater than is reasonable and proper, 
having due regard for the traffic, surface and width 
of the nghway; or... at such a rate of speed as to 
endanger the hfe, lanb or property of any person.’ 
(T 435) 


Exceptions and objections to this instruction were made 


as follows: 


VI. 
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The Court: Is there an exception? 

Mr. Wait: Yes, your Honor. 

The Court: On the ground that it is not the law? 

Mr. Richard Wait: On the ground that the Nevada 
Revised Statutes are not apphecable and that the in- 
struction on the subject of speed is improper. The 
evidence before the jury already is that for traffic on 
Fifth Street there is a 25 mile speed hmit, and we 
think that any instruction on speed should be the city 
ordinance to the effect that it is 25 miles per honr. 

The Court: Your exception is overruled. (T 393- 
394) 


There Was a Total Failure by Defendant to Plead the 
Affirmative Defense of Passenger Contributory Negligence, 
and the Evidence Was Insufficient to Support the Giving 
of Said Instruction. 


In addition to the munerons instrnctions set forth above 


concerning alleged contributory neghgence on the part of 


Plaintiff Lois Cochran, the Court also instructed the jury 


as follows: 


The rider in a vehicle being driven by another has 
the duty to exercise ordinary care for her own safety. 
This dutv, however, does not necessarily require the 
rider to interfere in any way with the handling of 
the vehicle by the driver or to give or attempt to give 
the driver advice, instructions, warnings or protests. 
Indeed, it would be possible for a vider to commit 
negligence by interfermg with or disturbing the 
driver, 

In the absence of indications to the contrary, either 
apparent to the rider or that would be apparent to 
her in the exercise of ordinary eare, the rider who 
herself is not neghgent has a right to assume that the 
driver will operate the vehicle with ordinary eare. 
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However, due care generally requires of the rider 
that she protest against obvious negligence of the 
driver, if she has reasonable opportunity to do so. 


But the manner in which the rider must conduct 
herself to comply with the duty to exercise ordinary 
eare depends on the particular circumstances of each 
case; and in the light of all those cirewnstances the 
jury must determine whether or not the mder acted 
as a person of ordinary prudence and exercised or- 
dinary care. (T 438) 


Exceptions and objections were specifically made as pre- 
viously set forth hereinabove. (T 383-388) 


VII. The Court Erred in Admitting Evidence of a Claim Made 
by Defendant’s Passenger Ada Schaeffer Against Plaintiff 
and Her Husband and That the Claim Had Been Closed. 

During the course of the trial Defendant offered and 
read into evidence the deposition of Ada Schaeffer, a pas- 
senger in the right front of Defendant Mario Delizio’s 

1953 Ford automobile, which included the following: 

Q. Okay. As a result of these injuries did you 
make a claim against Mr. and Mrs. Cochran? 

A. Well, yes, there was a claim. 

Q. Is that claim presently pending? 

A. No, it’s closed. (T 311) 


The objection thereto had been previously made and 
overruled, as follows: 

Mr. Richard Wait: We will object to the witness 
saying she was in sort of a daze, starting at page 10 
at line 26, and with reference to the injuries and the 
insurance and the settlement of the claim of this wit- 
ness, which takes us throngh page 11, line 25, and we 
respectfully submit that to admit that evidence would 
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be entirely prejudicial to the plaintiff in this case 
with respect to claims made by an independent. wit- 
ness who is not a party to the aetion. (T 261-262) 


* * * * 


Mr. Richard Wait: Your Honor, may I respect- 
fully submit to the court that the ruling should in- 
elude back to line 16 as to the claim against the 
Cochrans because this witness in this courtroom could 
not come up to this witness stand and testify as a 
witness and include im her testimony that she had a 
claim pending against the Cochrans! The claim of 
any other party in that automobile is wholly imma- 
terial and beyond the scope of the issues in this ease 
as to Mis. Cochran’s right to recover against Mr. De- 
lizio. And, your Honor, [ think that the only fair 
thing in this case would be if there is going to be 
reference to injury that the claim be deleted which 
commences at line 16 through 20. (T 262-263) 

* * ae * 

Now the clear purpose, your Honor, in this ease is 
to show this injury, that someone else made a jndg- 
ment that the Cochrans were at fault, that. the Coch- 
rans were wrong, and that some amount of money 
was paid to this passenger in this automobile. (T 264) 


ARGUMENT 


I. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY 
THAT ANY NEGLIGENCE OF PLAINTIFF’S HUSBAND AS 
DRIVER OF THE CAR WAS IMPUTABLE TO PLAINTIFF. 


It is readily apparent from the record that this case 
has absolutely nothing to do with the ‘‘family purpose 
doctrine,’ yet the only authority urged upon the trial 
court for the giving of the mnputed negligence instruction 
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was Nevada's family purpose statute, N.RS. 41.440. (This 
statute, plus its supplementary sections, N.R.S. 41.450 
and 41.460, are set forth in full at page 1 of the Ap- 
pendix.) 

A cursory review of said statute reveals that it is a 
typical fainily purpose statute, Imposing jomt and several 
liability upon the owner and the other members of the 
immediate family involved in a motor vehicle accident. 
The purpose of such a statute essentially is the public 
policy of placing the responsibility for the operation of an 
automobile being used for family purposes upon the owner 
thereof. Bartek v. Glasers Provisions Co., 160 Neb. 794, 
71 N.W.2d 466 (1955). It is applicable only to specific 
and limited sitnations (as indicated by the fact that it has 
never once been cited by an appellate court despite its 
11 vear existence) and is not even reniotely connected to 
the present case. [t is not an ‘‘ownership statute,’’ such 
as that of California and many other jurisdictions, which 
statutes are nmch broader, imposing Hability upon the 
owner for the negligence of any permissive user. 

Nevada does not have an ownership statute and, irre- 
spective of any statute, the case law in Nevada inakes 
it abundantly clear that the neglgence of the husband 
cannot be imputed to the wife in a situation as presented 


herein. 

The leading case is F'. & W. Construction Co. v. Boyd, 
GO Nev. 117, 102 P.2d 627 (1940) involving a factual situ- 
ation virtually identical to the present case, wherein the 
wife was a passenger in an automobile driven by her 
hnshand, and in which she sought damages for injuries 


incurred by the neghgence of a third party. On appeal, 
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the Court stated the issue to be whether the contributory 
neghgence of the husband can be imputed to the wife in 
the State of Nevada. 


The Court held, at p. 125, ‘tthat the contributory neghi- 
gence of the husband cannot be lnputed to the wife in 


this state.”’ 


Initially it was pointed out that six of the 
eight community property states that had passed on the 
question, including California, had held that the husband’s 
contributory negligence could be imputed to the wife, ap- 
parently because in those states the wife’s recovery of 
damages for personal injuries ts comumnity property, the 
rationale being that the wrongdoing husband should not 
be pernntted to share in the proceeds. Despite this au- 
thority, the Court stated, at p. 120: 
Ordinarily, such an array of reputable authority 
wowd alnost at once persuade us to follow the same 
course. But careful analysis has led us to the con- 
viction that in the beginning the course was charted 
wrong, and ‘there is no sufficient ground of justice 
or social pohiey to refuse the innocent wife any and all 
recovery because of the hushand’s contributory neg- 
ligence.’ (24 Cal. Law Review 741) 


The Court then held that the recovery of the wife for her 
personal injuries was her separate property. 

It is important to note that N.RS. 41.440, 450 and .460 
becanie effective July 1, 1957. Yet the case of Lee v. 
Baker, (7 Nev. 462, 366 P.2d 518 (1961), decided four 
years later and which is directly in point, does not even 
mention the above statute. [t involved a two-car auto- 
mobile accident, one car driven by Baker and the other 


by Lee. The plaintiffs, Robert Baker, his wife and their 
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daughter, all brought suit against the adverse driver. 
Defendant’s answer set forth the affirmative defense of 
contributory negligence on the part of Robert Baker, 
alleging that his contributory negligence was inputable 
to his wife Alma Baker and to Marva, the daughter. The 
jury found in favor of the wife and the daughter but 
against the hushand’s clan for personal injuries, ap- 
parently because of his own contributory negligence. The 
Cowrt held, at p. 465: 
The jury properly was instructed that any negligence 
of Robert EK. Baker was not imputable to is wife or 
daughter. Therefore, a verdict in their favor tor 
their own personal injuries could be upheld * * * 


regardless of any neghgence on the part of Robert 
He baker * * >. 


As authority for the above holding the Court cited F. & 
W. Construction Co. v. Boyd, supra. 


Cook v. Faria, 74 Nev. 262, 328 Pd 568 (1958) in- 
volved an action by an automobile passenger against the 
driver and the driver’s husband, who also was a passen- 
ger. The automobile was referred to by the husband and 
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wife as ‘‘our car’’ and was conceded to be owned by both 
defendants. After pointing out that there was a complete 
absence of any evidence to the effect that the husband, 
Charles Cook, took any part in directing his wife’s oper- 
ation of the vehicle, the Court held at p. 263: 
Judgment against Charles Cook ean, therefore, be 
supported only if his wife’s neghgenee can be im- 
puted to him. The doctrine of such imputed negligence 
has never been adopted in this state. (Eaphasis sup- 
plied.) 
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(The Cook decision was rendered August 11, 1958, more 
than a year after the enactment of N.R.S. 41.440.) 


The most recent pronouncement on this subject is Mor- 
rissett uv. Morrissctt, 80 Nev. 566, 397 P.2d 184 (1964) 
where Justice Thompson reiterates the principle of law 
in Nevada against imputing neghgence of the spouse- 
driver to the spouse-guest to bar relief, citing F. & W. 
Construction Co. v. Boyd, supra. 


The Court of Appeals for the Ninth Cireuit has also 
pointed out that it is the law of Nevada that the eon- 
tributory negligence of a hushand is no bar to a reeov- 
ery by the wife, stating in Ning vu. Yancey, 147 F. 2d 379 
(9th Cir, 1945), in footnete 2 on p. 3S0: 


In Nevada, while the husband inust join in a suit for 
injury to the wife, the damages recovered for the 
injury belong to the wife alone. Negligence or fault 
of the husband is no bar to recovery. Fredrickson & 
Watson Const. Co. rv. Boyd, 60 Nev. 117, 102 P.2d 
627. 


The annotation in 35 A.L.R.2d 1199, 1231s ieninalieds: 
‘*Spouse’s Cause of Action for Negligent Personal Injury 
As Separate or Counnunity Property’” states: 

Under the law of Nevada contributory neghgence of 
a husband constitutes no bar to an action by his wife 
to recover damages for her personal injuries. (Citing 
Fredrickson & Watson and King v. Yancey.) 


Thus it is clear that it is the law in Nevada that Lois 
Cochran’s cause of action for personal injuries was her 
own separate property and that any negligence of her 
husband is not imputable to her, irrespective of the form 
of ownership of the automobile. N.R.S. 41.440 clearly is 
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inapplicable and has nothing whatsoever to do with the 
situation presented herein, as is evidenced by the Nevada 
authorities cited above. 


As for authorities from other jurisdictions, Bartek v. 
Hasers Provisions Co., 160 Neb. 794, 71 N.W.2d 466 
(1955), supra, involved an intersection collision wherein 
the plaintiff was the owner of and riding in a ear operated 
by her husband. Defendants requested the trial court to 
instruct the jury that the neghgence, if any, of the hus- 
band was imputable to the wife on the basis, among 
others, of the family purpose doctrine. The Court held, 
at p. 475: 

The family purpose doctrine does not have for its 
objective the purpose of defeating a claim for dam- 
ages by a guest by imputing the neghgence of a 
driver to such guest but rather to impose upon the 
owner of a car being used for family purposes the 
responsibility for its operation as a matter of public 
poliey. It has no application here. 


Brower v. Stolz, 121 N.W.2d 624 (N.Dak. 1963) in- 
volved an automobile collision at an uncontrolled inter- 
section. Plaintiff's automobile was being operated by 
his wife and he sought damages from the third party for 
the damage to his automobile. Defendant sought to invoke 
the family purpose doctrine so as to impute the contrib- 
utory negligence of the wife to the plaintiff owner and 
thereby preclude recovery. The Court held as follows, 
et p. O27: 

The family purpose doctrine has no application to a 
ease where the owner of a family automobile seeks 
to recover for damages proximately caused by the 
negligence of the operator of another automobile, 
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even though the family member driver may have 
been contributorily negligent. 


See also Aichaelsohn ve Smith, 1138 N.W.2d 571 (N.Dak. 
1962). 

The Iowa Supreme Court in McMartin v. Saenisch, 116 
N.W.2d 491 (Jowa 1962) refused to apply the family 
purpose statute to impute the negligence of the wife- 
driver to the husband-owner, and held that the family 
purpose statute was intended to protect third parties 
from the neghgence of the bailee-driver of another’s ear 
but was not intended to relieve such third parties from 
the consequences of their own negligence. 


The leading case of Christensen v. Hennepin Transp. 
Co., 215 Minn. 394, 10 N.W.2d 406 (1943) involved an 
automobile collision wherein the plaintiff’s wife was rid- 
ing in a vehicle in which she was a co-owner, the vehicle 
bemg driven by the co-owner hushand. The defendant 
sought to impute the hushand’s contributory neghgence 
to the wife, both on the common law grounds and _ pur- 
suant to the Financial Responsibility Statute. The trial 
court gave an imputed neghgenee instruction and was 
reversed by the Minnesota Supreme Court, holding that 
the husband’s negligenee was not tmputable to the plain- 
tiff wife simply because she, as co-owner, consented to 


his driving the antomohile. 


As for the common law theory, the Conrt held that 
the right. of control is the key factor and stated at p. 413: 
Nor is the husband driver necessarily the agent or 
servant of his wife passenger, even in those eases 
where the wife herself has purchased the car with 
her own funds and has registered her ownership. 
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The husband is still the head of the family, and when 
he is at the wheel of that ear, even with his wife 
present, the presumption is that he is in control of 
the car, and, in the absence of evidence to the con- 
trary, he is solely responsible for its operation. Own- 
ership of a car does not necessarily inean control of 
that car, any more than ownership of any other prop- 
erty necessarily means control of it. 


The Court further stated the correct rule to be as fol- 
lows, at p. 414: 


Where a husband and a wife are co-owners of an 
automobile which one of them is driving and m which 
the other is riding at the time of a collision, the con- 
tributory negligence of the driver is not wnputable 
to the other as a matter of law simply because of 
co-ownership nor because of marital relationship. 


The Court further held that the financial responsibility 
statute, making the permissive user the agent of the 
owner, was merely intended to provide an injured plain- 
tiff with a solvent defendant and refused to construe the 
statute so as to impute the negligence of the driver to an 
owner-plaintiff. 

For a number of years, courts throughout the United 
States have recognized the gross injustice of the whole 
doctrine of imputation of neghgence. A legal principle 
which permits a woman to be barred from any kind or 
type of recovery of damages for physical injuries suffered 
without any personal fault or blame on her part smacks 
of the rankest type judicial unfairness. The following 
cases refuse to invoke such a legal doctrine: Jacobsen v. 
Dailey, 36 N.W.2d 711 (Minn. 1949): Universal Under- 
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writers Insurance Co. v. Howie, 375 Mich. 102, 1383 N.W. 
2d 167 (1965); Weber v. Stokely-Van Camp, Inc., 144 
N.W.2d 540 (Minn. 1966); Jasper v. Freitag, 145 N.W.2d 
379 (N.Dak. 1966); Jenks uv. Veeder Contracting Co., 177 
Misc. 240, 30 N.Y.S.2d 278 (1941); New York Telephone 
Co. v. Scofield, 31 N.Y.S.2d 393 (1941); Petro +. Hasen- 
berg, 200 Misc.3s0) 135° N35 .5.2d 705 (15am 


106 


THE COURT’S INSTRUCTIONS ON THE DEFINITION AND 
SUBJECT OF CONTRIBUTORY NEGLIGENCE, AND ESPE- 
CIALLY WITH REFERENCE TO ‘‘SOME DEGREE’’ OF 
CONTRIBUTORY NEGLIGENCE, WERE PREJUDICIAL ERROR. 


The Definition of Contributory Negligence is Erroneous as a 
Matter of Law and is Contrary to the Law of the State of 
Nevada. 


The Court gave the following definition of contribu- 


tory negligence : 


‘*Contributory neglhgence is fault on the part of a 
person injured, in this case the plaintiff or the driver 
of the car, which cooperates in some degree with the 
negligence of another, and so helps to bring abont the 
injury.’* (T 423; emphasis added) 


In contrast, the Nevada Supreme Court defines con- 


tributory neghgence as follows: 


**Contributory negligence is such an act, or omission 
of precaution, on the part of the plaintiff, amounting 
in the circumstances to such want of ordinary care 
as, taken in conneetion with the negligent aet or 
omission of precaution on the part of the defendant, 
proxunately contributes to the injury complained of.’’ 
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Musser uv. Los Angeles € S.L.R.Co., 53 Nev. 304, 299 
Pet020) (1931). 


The substantive differences between the two definitions 
are tremendous and the prejudicial effect upon the plain- 
tiff is patently obvious. 


The instructions given by the court contained repeti- 
tious and unwarranted reiteration as to contributory neg- 
ligenee; however, the charge to the Jury contains but one 
definition of contributory negligence, as quoted above. 
Appellant submits that said instruction does not cor- 
rectly state the law and is clearly prejudicially erroneous, 
as was so held in Letchner v. Basile, 394 P.2d 742, 7438, 
744, 745 (Mont. 1964) containing virtually the identical 
definition. The instruction objected to by plaintiff in the 
Leichner case 1s as follows: 

‘‘Contributory negligenee is negligence on the part 
of the person injured which cooperating in some de- 
gree with the negligence of another helps in proxi- 
nately causing the injury of which the plaintiff 
thereafter complains.’’ (Emphasis supplied by the 
court. ) 


The court then held, at p. 744: 


We agree with plaintiff that this was not a correct 
statement of the law of contributory negligence. The 
trial court in defining the causal relationship used 
the words ‘cooperating in some degree’ and 
‘helps.’ This has never been the standard as plain- 
tiff’s negligence must directly relate to the injury, 
i.e., be the proximate cause thereof. The jury could 
well have concluded from the instruction that the 
negligence of plaintiff, if any, contributed remotely 
to the injury, and that therefore, plaintiff was guilty 
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of contnbutory negligence. The use of the words 
‘cooperating im some degree’ and ‘helps’ was not 
a proper standard as it must contribute inmediately 
uid as a proximate cause. (Citing cases) 


Defendant apparently argued that all of the instrue- 
tions must be read together, and this cured any possible 
error. The court then referred to the case of Wolf vu. 
O’Leary, Inc., 182 Mont. 468, 31S P.2d 582, holding that 
notwithstanding the fact that one of the instructions on 
contributory negligence did correctly define contributory 
negligence, such an instruction did not correct the erro- 
neous one. The court then stated: 


In the mstant ease, unlike the Wolf case, there is 
only one instruction defining contributory negligence 
for the jury, and it was erroneous. There was no 
other instruction to look to for guidance as the jury 
may have done in the Wolf case. If plaintiff was 
prejudiced in the Wolf case by having one erroneous 
instruction and one corrected instruction on contribu- 
tory negligence, plaintiff was surely prejndiced in 
the instant ease where only one instruction was given 
defining contributory neghgence, it being erroneous 
and not a correct statement of the law. 


The trial court in the Leichner case also gave an in- 
struction settmg forth the issues to be resolved by the 
jury, including that of contributory neghgence, which 
instruction was very similar to that given in the present 
ease (T 424-425) The court pointed out that although 
that instruction did state the issne of contributory negli- 
gence for the jury it did not defime it, and it was not 
sufficient to correct the error in the instruction defining 


contributory neghgenee. 
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Another very sinnlar instruction was held to be preju- 
dicially erroneous in Willhide v. Biggs, 188 S.E. S76 (W. 
Va. 1936), at pp. S7i-o: 


The court instructs the jury that contributory neg- 
ligence is such neghgence on the part of the plaintiff 
as helped to produce the mjury complained of, and 
if the jury finds from all the evidence in this case 
that the plaintiff was guilty of any negligence that 
helped bring about or produced the injuries com- 
plained of, then your verdict should be for the de- 
fendants. (Emphasis added) 


The plaintiff contended that. the standard of any neghi- 
gence that helped to produce the injuries complained of 
is not correct and that it set up too severe a test. The 
Appellate Court agreed, holding that it was error to give 
said instruction, stating at p. S78: 

The instruction under consideration tells the jury 
that. the plaintiff may not recover if her decedent was 
enilty of ‘any’ negligence, with the further element 
that such negligence, to defeat recovery, must have 
‘helped’ to bring about the injuries which resulted 
in the death of the plaintiff’s decedent. The case of 
State v. Surety Co. (more correctly stvled State ex 
rel. Myles, Administrator, v. American Surety Co.), 
99 W. Va. 123, 127 S.H. 919, we think makes it per- 
fectly clear that this is not a statement of the corrcet 


rule. 


Appellant respectfully submits that the present instruc- 
tion also is an incorrect statement of the law, is confus- 
ing, sets up too severe a test, and was prejudicially erro- 


neous. 


B. The Contributory Negligence Instruction Containing the 
Phrase ‘‘Some Degree’’ Was Prejudicially Erroneous. 


The annotator of a recent annotation in 87 A.L.R.2d 
1391, 1896, 1421 entitled **Propriety And Prejudicial Ef- 
fect of Instructions Referring To The Degree or Per- 
centage of Contmbutory Negligence Necessary To Bar 
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Recovery,’’ states: 

Considered from the point of view of pure logie, 
however, this harsh appheation of the rule of con- 
tributory negligence is as contradictory as it is 
socially undesirable. Accepting as a definition of neg- 
ligence any conduct amounting to a want of ordinary 
eare under the circumstances, it is at once apparent 
that it cannot involve slightness, greatness, or other 
gradations of intensity, and that an individual is 
either wholly within the exercise of ordinary care or 
he is entirely without il. 

As a general proposition, error im an instruetion in- 
porting a division of contributory negligence into 
degrees or percentages or impugning the requisite 
causation is prejudicial or reversible error. 


The leading case of Bahm v. Pittsburgh & Lake Erie 
Rd. Co,, G Ohio Std 192, 217 N.K2d (1966) sede 
analogous to the present case. There was a jury verdict 
for defendant in a negligence case and on appeal the issue 
was stated as follows, at p. 219: 

The sole question presented in this case is whether 
inclusion of the words, ‘in any degree’ in a charge 
on contributory neghgence constitutes prejudicial 
error. 

After overruling portions of three earher opinions, 


thesConrt cls cat qi cae 
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In eonelusion we hold that the phrase ‘in any de- 
gree’ or the phrase, ‘in the slightest degree,’ con- 
stitutes prejudicial error to the plaintiff when used 
in connection with the charge to the Jury respecting 
contributory negligence. 


The Court also pointed out, at p. 220: 

Thus the essential element of contributory negligence 
(other than proxinate causation) requisite to bar 
recovery by the plaintiff is not the comparative ex- 
tent or degree of negligence, but the existence of 
negligence itself, for negligence by its very terms 
either does exist or does not exist. Therefore, a use 
of the phrase ‘in any degree,’ intended to modify 
contributory negligence in a charge to a jury consti- 
tutes prejudicial error inasmuch as it tends to econ- 
fuse a jurv and invite a comparison of the relative 
amount of negligence attributable to the parties im- 
volved. 


Ramier Heat & Power Co. v. City of Seattle, 193 P. 
233 (Wash. 1920) held that a contributory neghgence 
instruction containing the phrase ‘‘contributed in any 
jwanner’’ was erroneous, and the case was reversed and 
remanded. 


Howard v. Scarritt Estate Co., 194 S.W. 1144, 1145 
(Mo. 1915) held that a contributory negligence instruc- 


” was erroneous 


tion containing the phrase ‘‘least degree 
holding: 
We think it is evident from a mere casnal reading 
that the above instruction is erroneous, and that the 
giving of it alone was a sufficient warrant for the 
action of the learned court in setting aside the ver- 
dict for defendant. 
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See also Enyeart v. Waddle, 191 N.B.2d 583 (Ohio 
1962), and Clark v. State, 222 P.2d 300 (Cal. 1950 hom 
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holding the phrase ‘‘shghtest degree’’ to be erroneous 


and prejudicial to Plaimtiff. 


In JWillert v. Nielsen, 146 N.W.2d 26, 31 (N.Dak. 
1966), an automobile-pedestrian ease in which a jury 
verdict for the defendant was returned, plamtiff contended 
that the giving of an instruction on contributory negli- 
gence containing such words as ‘‘though slght’’ was 
prejudicial error. After referring to an carlier decision 
disapproving of a snnuar type instruction, the Court. held: 

Having disapproved the instruction, it is now time 
to give meaningful effect to the disapproval. We 
therefore conclude that the giving of this instruction 
in the imstant case was prejudicial error. 


To the sane effect. see Mack v. Precast Industries, Ine., 
369 Mich. 439, 120 N.W.2d 255 (1968). 


An important case, and one which is directly in point, 
is Devine v. Cook, 3 Utah 2d 134, 279 P. 2d 1073 (1955). 
The annotator of 87 A.L.R. 2d 1391, 1448 cited and sum- 
imauized the case as follows: 

In a well-reasoned opinion, possibly representative 
of the trend of modern judicial thought, the Utah 
Supreme Court held it erroneous to instruct that the 
plaintiff would be barred from recovery if Ins own 
negligence proximately contributed to any extent, 
however shght, to produce Iis injury, further dis- 
approving the phrases ‘to any extent,’ ‘however 
sheht,’ and ‘m any degree,’ whether used in con- 
nection with the degree of proximate cause or the 
degree of neghgence itself. 
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In Perkins v. Kansas City Southern Ry. Co., 49 S.W. 
2d 108 (Mo. 19382) a verdict for defendant was reversed 
and plaintiff granted a new trial, the Supreme Court 
holding that use of the words ‘‘caused in any degree’”’ 
in contributory negligence instructions was erroneous and 
prejudicial error. 

In Danner v. Weinreich, 323 S.W.2d 746 (Mo. 1959), 
a judgnent for defendant was reversed for the giving of 
a contributory negligence instruction containing the phrase 
‘‘however slight,’ the court holding the instruction mis- 
stated the law, misdirected the jury and was prejudicial 
error. Another case to the same effect, also using the 
phrase ‘‘however slght,’? is AM[eCulloch v. Horton, 74 
P.2d 1 (Mont. 1937). See also Pepsi-Cola Bottling Co. v. 
Superior Burner Service Co., 427 P.2d 833 (Alaska 1967), 
footnote 5 (‘‘shg¢ht negligence’’). 


In Pignatore v. Public Service Coordinated Transport, 
26 N.J. Super. 234, 97 A.2d 690, 693 (1953), an automo- 
bile case, the trial court gave the following instruction: 

If vou find, in your deliberations, that the plaintiff 
in any degree, slight as that contribution may be, 
contributed tm any way to the happening of the aecci- 
dent that (sic) he would not be entitled to a verdict 
at your hands. (Italies supplied by court.) 


The appellate eourt then reversed, holding the instrue- 
tion to be manifestly crroneous. 


C. The Reference in Defendant’s Argument to ‘‘One Percent of 
the Proximate Causes’’ on the Part of Mr. Cochran Was 
Prejudicial Misconduct and Reversible Error. 


The case of Busch +. Lilly, 257'Minn. 343, 101 N.W.2d 
199 (1960), is directly in point. It also involved an inter- 
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section collision ultimately resulting in a jury verdiet for 
defendant. After the jury had retired to deliberate it 
returned to the courtroom for additional instruetions con- 
cermng contributory negligence. The trial court then in- 
structed as follows: 
The law in this state says that if you are guilty of, 
let’s say, five pereent negligence in a case you can- 
not recover. That is the law in this state, putting 
it on a percentage basis. 


The Minnesota Supreme Court held the above reference 
to percentages to be reversible error, stating: ‘‘This 
Court has repeatedly stated that no reference should be 
made in a jury charge to a comparative degree or per- 


centage of neghgence or contributory neghegenee.’’ 


lwrey v. Fowler, 367 Mich. 311, 116 N.W.2d 722 (1962), 
held the following instruetion to be objectionable: 
Under our law it does not inake any difference if the 
defendant is 99.9% guilty of negligence, if the plain- 
tiff driver is 1/10 of 1%, or in any way guilty of 
neghgenee that contributed to the accident he eannot 
recover. 


The Court pointed out that sueh an instruction might 
have been interpreted by the jurors as barring recovery 
on the basis of negligence so slight as to be imniaterial, or 
possibly on a finding of remote lack of due care as dis- 
tinguished from negligenee proximately contributing to 
the aceident, and that the speeific reference to stated per- 
centages was confusing. See also Maearuso v. Massert, 
190 A.2d 14 (RE 1963). 


The instructions given in the present case, containing 


& J 


the words ‘*some’’ contributory negligence and ‘‘some 
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devree,’> were used in an extremely damaging and prej- 
udicial manner in the closing argument of counsel for 
Defendant: ‘‘and if the driver of the Cochran car was 
negligent and lis negligence contributed in some degree 
to this accident. there can be no reeovery.’’ (T 2a 44); 
““pbut the law is you cannot give five cents of damages 
in this case if Mr. Cochran was neghgent and his negli- 
gence was some part of the cause of the aecident.”’ 
(T 2a 45); ‘‘if all of the causes of this accident could be 
included within the circle I have just drawn, * * * I state 
to vou that the law is that if some part of that cause 
was the negligence of May. Cochran, there can be no award 
of damages in this ease.’’ (T 2A 45) 

The vice inherent in the giving of contributory negli- 
gence instructions referring to ‘‘degrees’’ or ‘*percent- 
ages’’ is increased tremendously in a ease such as the 
present one where the ‘Sone percent’? was imputed to an 


innocent plaintiff. The unfairness is patently obvious. 


Ill, THE TRIAL COURT’S INSTRUCTIONS ON CONTRIBUTORY 
NEGLIGENCE OF PLAINTIFF AND THE IMPUTATION OF 
HER HUSBAND’S ALLEGED NEGLIGENCE AS DRIVER OF 
THE CAR PREJUDICIALLY ACCENTUATED THE DUTY OF 
PLAINTIFF AND MINIMIZED THE DUTY OF DEFENDANT, 
WERE PREJUDICIALLY CUMULATIVE, UNBALANCED, 
REPETITIOUS AND GIVEN IN ERRONEOUS ORDER PRIOR 
TO INSTRUCTIONS ON DEFENDANT’S DUTIES OF CARE 
REFERABLE TO DEFENDANT’S CONDUCT AND HAD A 
PREJUDICIAL INFLUENCE AND IMPACT UPON THE JURY. 


As mentioned above, the nwnerous instructions given 
by the trial court relating to contributory negligence are 


set forth in the Appendix, at pages ii, lii and iv. 
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During the settlement of jury instruetions, Plaintiff's 
counsel reiterated the numerous objections and exceptions 
to the instruetions on contributory negligenee and imputa- 
tion of neghgenee the Court proposed to give, and urged 
the trial court to soften the instruetions on contributory 
negligenee relating to Plaintiff and on imputed negligenee. 
(T 382-385, 389, 416) 


The gravity of the situation reached impossible heights 
when the trial eourt saw fit to take additional instrue- 
tions on the subjeet of eontributory negligenee, and re- 
lated instructions with regard to presumptions and the 
burden of proof, tron Mathes & Devitt, 1965 Ed. Federal 
Jury Praetice And Instruetions, Civil and Criminal, and 
gave them at the outset of lis instruetiong in a manner 
to make it clearly apparent to the jury that the main 
issues they were to decide were the imputation of negli- 
genee on the part of Plaintiff's husband as the operator 
of the 1964 Plymouth, and contributory negligence on 
the part of Plaintiff. Indeed, the record shows that all 
of the instruetions initially read to the jury from page 
422 to 429 of the Transcript of Testimony, on the issues 
of Hability related solely to absenee of negligence on the 
part of Defendant and were prejudically repetitive and 
emphasized contributory negligence and imputation of 
negligence of Plaintiff’s lushand as the driver of the 
Plyinouth automobile, while at no time ever informing 
the jury of the duty of care owed by Defendant Mario 
Delizio. 

The instructions set. forth at pages ii, ni and iv of the 
Appendix demonstrate the terrible hupact and effeet upon 


Plaintiff’s case through the prejudicial repetition and re- 
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iteration of the definitions and meaning of contributory 
negligence, imputed negligence, and recurring phrases 
solely referable to Plaintiff, Plaintiff’s husband, and their 


fault, contributory negligence and imputed negligence. 


The impact upon the jury of the Court’s heavy empha- 
sis and reiteration of contributory negligence at the outset 
of the Court’s charge to the jury was overwhelming, and 
was so patently prejudicial to a fair evaluation of the 
evidence by the jury as to render the whole trial a sham 
and a farce. All of the instrnetions on contributory neg- 
ligence, as well as most of the other instructions contamed 
in the Court’s charges from pages 422 to 438, inclusive, 
were specifically excepted and objected to by Plaintiff’s 
counsel, but no one could anticipate the devastating im- 
pact and effect npon the jury of the Court's utilization of 
additional instructions which it read from and did not 
make available to Plaintiff’s counsel at the time jury 


instructions were settled the preceding day. ('T 385) 


Devame wv. Cook, 3 Utah 2d 134, 279 P.2d 1073 (1955), 
supra, involved an automobile collision wherein the jury 
returned a verdict for defendants. The first error urged 
by plaintiffs was that the contributory negligence imstruc- 
tions prejudicially accentuated the duty of the plaintiffs 
and minimized the duty of the defendants. After a de- 
tailed analysis of the various instructions, the net result 
of which was extremely similar to that in the present case, 
the Court held, at p. 1077: 

“Even assuming that the mstructions by the court 
taken in the entirety could be considered correct as 
given, the continual repetition of instructions on con- 
tributory negligence and the positive delineation of 
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the duties of the plaintiffs, as contrasted with the 
qualified negative statements of the duties of the de- 
fendants, unbalanced the instructions in favor of the 
defendants and influenced the jury in bringing its 
verdict of no cause of action as against all three 
plaintiffs, and therefore constituted reversible error.”’ 


See also Clark v. State, 222 P.2d 300 (Cal. 1950). 
Mack v. Precast Industries, Inc., 369 Mich. 439, 120 N.W. 
2d 225, 229 (1963), supra, is extremely similar to the situ- 
ation presented in the present case, masmuch as the Mack 
‘ase also dealt with the unnecessary repetition of instruec- 
tions upon the subject of contributory neghgence. The 
instruction involved therein stated that for the plaintiff to 
recover the jury must find that the decedent ‘*was [ree of 
any negligence, however shght, which contributed to his 
injury.’’ The words *‘however slight’? were repeated six- 
teen times, six times during the main charge and ten times 
when the jury had returned to ask the court questions 
concerning contributory negligence. The Court held, at 
Peec2e- 
We have consistently held that unnecessary repetition 
of the instructed burden-duty of one party or the 
other, in a typical negligence case, is of itself argn- 
mentatively prejudicial (citing cases). And I exper- 
ience no difficulty in holding that such error is 
compounded unto reversible error when the matter 
thus repeated—sixteen tines—is of itself tacitly con- 
ceded (by the dissenting Justice) if not patent error. 
This Plaintiff, hke the Dodo, never had a chanee. Her 
decedent by repeated imstruction was held to a high 
or extraordinary degree of connnon law eare on 
penalty of verdict against her; whereas the defend- 
ants were held only to the duty to exercise that de- 
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gree of care which the common law exacts generally; 
that of ordinary or due care. The result was a verdict 
coerced by erroneous and prejudicial instruction, 
given repeatedly even after a visibly puzzled jury had 
twice requested definitive instruction on the subject 
of what is and what is not neghgence and contribu- 
tory negligence. 


The majority opinion also took pains to point out the 
devastating influence arguinentatively erroneous instruc- 
tions, repeated for one side or the other, have upon 
jurors, men and women who have just taken an oath to 


*ttake the law from the court.” 


Numerous jurisdictions have held that instructions 
shonld not give undue emphasis to any particular phase 
of the case favorable to either side, and correct statements 
of the law, if repeated to the point of such undue em- 
phasis, constitute reversible error. Clarke v. Hubbell, 86 
N.W.2d 905 (lowa 1957). See also Shaw rv. Congress 
Building, Inc., 113 So.2d 245 (Fla. 1959); Minga v. Jack 
Cole Uo., 12 ill. App.2d 356, 140 N.E.2d 383 (1956) ; Wit- 
eke v. New York Central R. Co., 135 N.K.2d £23 (Ohio 
1955); Osmon v. Bellon Construction Company, 53° Wi. 
App.2d 67, 202 N.K.2d 341 (1964). 


The net effect of the repetition, accumulation and order 
of the contributory negligence instructions was devasta- 
ting. The prejudicial effect of these instructions was 
further driven home by counsel for Defendant in his clos- 
ing argument: ‘‘listen to the instructions of the Court on 
what should be done about a case where both of the 
drivers are wrong, and remember that you are required, 


whether vou like it or not, whether vou agree with the 
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law or not, you must follow what the Court tells you 
about what the law is.’’ (T 2A 39); ‘tregardless of what 
vou personally believe the law is or ought to be. When 
you swore to try the ease and discharge your duties as 
jurors, you swore to obey the law as the Judge gives it 
to vou. You may not disregard it.’’ (T 2A 40); “‘vou are 
duty bound by your oath as jurors to bring in a verdict 
for the Defendant.’’ (T 2A 47) 

It is respectfully submitted that in view of these au- 
thorities and im simple fairness and justice to Plaintiff, 
the judgment must be reversed and remanded for a new 
tial 


Iv. A. THE TRIAL COURT COMMITTED PREJUDICIAL ERROR 
IN INSTRUCTING THE JURY ON THE PRESUMPTION OF 
DUE CARE OF A PARTY (THAT THE LAW HAS BEEN 
OBEYED) WHERE EVIDENCE AND TESTIMONY OF THAT 
PARTY WAS INTRODUCED AT THE TRIAL. 

The Court instructed the jury as follows: 

Presunptions are deductions or conclusions which 
the law required the jury to make under certain cir- 
cwmstanees, in the absence of evidence in the case 
which leads the jury to a different or contrary con- 
clusion. A presumption continues to exist only so 
long as it is not overcome or outweighed by evidence 
in the case to the contrary; but unless and until the 
presumption is so outweighed, the jury are bound 
to find in accordance with the presumption. 

Unless and until outweighed by evidence in the case 
to the contrary, the law presumes that a person is 
imnocent of crime or wrong; that official duty has been 
fair and recular; that the ordinary course of business 
or employment has been followed; that things have 
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happened according to the ordinary course of nature 
and the ordinary habits of hfe; and that the law has 
been obeved. (T 429) 


A very similar instruction was given by the trial court 
in the frequently cited case of Ford v. Chesley Transp. 
Co., 101 Cal.App.2d 548, 225 P.2d 997 (1950). The in- 
struction to the jury was that each party was entitled to 
a presiunption of law that every person ... obeys the law, 
when there is other evidence that conflicts with such a 
presumption it is the jury’s duty to weigh that evidence 
against the presumption and any evidence that may sup- 
port the presumption, to determine which, if either, pre- 
ponderates. The California appellate court declared (at 
p. 1000) : 

It was error for the court to give the instruetion 
which extended to defendant, also, the benefit of the 
presumption. The driver, Porter, testified fully con- 
cerning his conduct in backing the truck and trailer 
across the highway. The prestunption may not be re- 
hed on ‘by a party who can and does produce complete 
and explicit. evidence as to his conduct in the prei- 
ises. The authorities are unaninous to this effeet. 


In determining the question whether prejudice resulted 
to Plamtiff with respect to the presumption of due care 
being made available to Defendant the Court further de- 
clared (at pp. 1000-1001) : 

The remaining question is whether it was preju- 
dicial error to give defendant the benefit of the pre- 
sumption that it exercised due care. We do not doubt 


that prejudice resulted. 
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it must be assumed that the Jury in considering this 
issue, in accordance with the court's instruction, gave 
some weight to the presumption that defendant used 
due care. This gave the defendant a decidedly unfair 
advantage. To an extent that it is impossible to de- 
termine, application of the prestmnption tended to 
ininimize in the minds of the jurors the dangerous 
nature of defendant’s operation and the precautions 
that should have been taken. 


* * * ¥* 


The jury could reasonably have determined that only 
a unnimum of care was exercised and that defendant 
was guilty of negligence. But the jurors were eon- 
fronted with the duty of applying the presumption in 
defendant’s favor to offset this substantial evidence 
of negligence. 


But the jury, under the instruction, was told that 
the presumption existed in his favor and should be 
weighed as evidence even as applied to the facts 
found with relation to Porter’s conduct. Herein lies 
the vice of the instruction. 


The presumption has no place in the deternmmation 
of the question, whether certain acts or omissions, be- 
heved by the jury to constitute the conduct of a 
party, were or were not negligent. The effect of the 
instruction was to add strength to defendant’s elaim 
that it was free trom neghgence. The considerations 
pointing to neghgence would have to overcome not 
only those pointing to a contrary conelnsion, but also 
the presumption that defendant was not negligent. 
in our opinion the error in giving this instruction was 
clearly prejudicial. 


49 


After considermg two other instructions, neither of 
which was found to be sufficiently erroneous to require 
reversal of the judgment, the appellate court specifically 
held that the instruction on the presumption of due care 
available to defendant was reversible error, requiring the 
judgment for defendant to be reversed and remanded 
upon the grounds that it was not unprobable that the ver- 
dict would have been in plaintiff’s favor, had that instrue- 
tion not been given. 


It is readily apparent that the Mord decision is direct 
authority for a reversal of the Judgment in the principal 
ease. The presumption of due care nade available to De- 
fendant Mario Delizio enabled the jury to consider it as 
evidence upon the questions of whether he stopped at the 
stop sign and thereafter vielded the right of way to traffic 
constituting an immediate hazard, as required by Reno 
City Ordinance 10-111. The instruction given in the prin- 
cipal case was highly prejudicial in its reiteration of the 
necessity for the legal presumption of due care to be 
overcome or outweighed by evidence introduced in the 
case to the contrary. Furthermore, the instruction was di- 
rective, mandatory and compulsory in its form, so that 
the jury was misled and given the innpression it was 
obligatory to apply such a legal prestunption of due care. 
Its language was: 

Presumptions are deductions or conclusions which 
the law requires the jury to make ... but unless and 
until the presumption is so outweighed, the jury are 
bound to find in accordance with the presumption... 
Unless and until outweighed by evidence in the case 
to the contrary, the law presumes that... the Jaw 
has been obeved. (Emphasis added) 
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Thus the peremptory language contained in this in- 
struction was far more harmful and prejudicial than that 
contained in the Ford case, 


The principle of law that where a party has testified 
fully as to his acts and conduct immediately preceding and 
at the time of the accident, a trial court commits preju- 
dicial error by instructing the jury on the presumption 
of due care, was expressly recognized, invoked and ap- 
phed by the Supreme Court of California in Laird v. T. 
W. Mather, Iac., 51 Cal.2d 210, 331 P.2d G17g@t953 eiiie 
instruction was (set forth at p. 625): 

At the outset of this trial, each party was entitled 
to the presumption of law that every person takes 
ordinary care of his own concerns and that he obeys 
the law. . . 


The balance of the instruction on presumptions was in 
exactly the same form as that contamed in Ford v. Ches- 
ley Transp. Co., swpra, 101 Cal.App.2d 548, 225 P.2d 997 
(1950). The Supreme Court of California declared (at p. 
624): 

It is now settled that an instruction on the pre- 
sumption should not be given when the partv who 
seeks to invoke it testifies concerning his conduct im- 
mediately prior to or at the time in question. (Citing 
14 California appellate decisions.) 


In considering the question whether the error was 
prejudicial, the Court found it important that instructions 
supplementing those on the presmmption of due care over- 
emphasized that party’s case who might imvoke the bene- 
fit of the presumptions. In holding that the erroneous 
instruction may have tipped the scale m plaintiff’s favor 
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in the deliberations of the jury requiring reversal of 
plaintiff’s judgment in that case, the Supreme Court 
stated (at p. 624): 

The defendant was thereby forced to overcome by a 
preponderance of the evidence, not only plaintiff’s 
ease that she was free from contributory negligence, 
but also the presumption that she was acting with 
due care. 


The same principle of law is applicable here. Plaintiff 
Lois Cochran was forced to overcome by a preponderance 
of the evidence, not only her burden of proof that de- 
fendant Mario Delizio negligently failed to stop at the 
stop sign and/or negligently failed to yield the right of 
way to the Cochran automobile as it approached the in- 
tersection, constituting an immediate hazard, but also was 
required by the trial court’s instruction to ‘‘overcome’’ 
and ‘‘outweigh’’ the prestmption that Defendant Delizio 
was acting with due care. Under the circumstances of 
this case, it is diffienlt to conceive of a more prejudicial 
jury instruction than that relating to the court’s instruc- 
tions on the presumption of due care. 


Kime v. Southerm Pacific Co., 21 Cal. Rptr. 233 (1965) 
involved instructions on the presumption of due care sub- 
stantially the same as those in the other cited cases and 
in the principal case. In reversing the judgment for de- 
fendant upon the grounds that the presumption of dne 
care was not available to defendant, and constituted preju- 
dicial error, the California appellate court declared (at 
pp. 236-237) : 

There is no corresponding presumption in favor of 
respondents since they fully testified and introduced 
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evidence on their own behalf as to their acts and 
conduct immediately preceding and at the time of the 
accident. 


The presuinption of due care never arose as to 
them. There being no such presumption, it was error 
for the court to instruct that respondents were en- 
titled to the presumption of due care. 

* e Bd * 

Further, the giving of this instruction was preju- 
dicial. The vice of giving the instruction under the 
circumstances was to give added weight to respond- 
ents’ claim that they were free from negligence. 


Numerous other cases might be cited herein and are re- 
ferred to in the cases herein cited establishing that the 
legal presumption of due care given by the trial court 
in the principal case was prejudicial error to plaintiff, re- 
quiring reversal of the judgment upon this ground alone. 
Additional eases are: Bertoli v. Hardesty, 154 Cal.App. 
2d) 283, 315 P.2d S90; Hastteam veal) 322 Pegeoe 
(Calif. 1958); Britton v. Gunderson, 324 P.2d 988 (Calif. 
1958); Rozen v. Blumenfeld, 255 P.2d 850 (Calif. 1953). 


It is important to recognize that at the time all of these 
California appellate decisions were made, the established 
rule in that state was that a legal presumption of due 
care, if properly given at the outset by the trial court, 
was deemed to be evidence and as such could be weighed 
by the jury as against other evidence introduced at the 
trial. Laird v. T. W. Mather, Inc., supra, 51 Cal. 2d yao! 
331 P.2d.617, 624 (1958). 


However, at the time the jury instructions were given 
by the trial court in the principal case the law in Cali- 
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fornia had been changed in this respect, and those legal, 
or ‘‘dispntable’’ presumptions are no longer ‘‘deemed as 
evidence’’ or continuing in nature throughout the course 
of the trial. In the 1965 revision to the California Evi- 
dence Code, made effective January 1, 1967, the definition 
of a presumption was promulgated and adopted as follows 
and is found in Vol. 29-B of the Californta Code Anno., 
See. 600(a): 


A prestunption is an assumption of fact the law 
requires to be made from another tact or group of 
facts found or otherwise established in the action. A 
presumption is not evidence. (Emphasis supplied.) 


Hence, it is extremely significant that the California 
courts have held on numerons occasions the giving of 
the instructions on preswnption of due care to be preju- 
dicial error where the party who obtained the benefit 
thereof had fully testified concerning his conduct imme- 
diately prior to and at the time of the accident, notwith- 
standing its then existing law that such presumptions are 
properly ‘‘weighed’’ with other evidence introduced at the 
trial. By contrast, the great weight of authority in other 
jurisdictions of the United States, consisting of as many 
as 37 separate states, have rejected the proposition that a 
legal or ‘‘disputable’’ presmuption must be weighed and 
considered by the jury as evidence. They have adopted 
the legal principle that once evidence is introduced on the 
same subject of the presumption, it then vanishes and 
cannot be weighed or considered in anv respect by the 
jury. A fortiori, mm all of these jurisdictions, including 
Nevada and California since 1967, the error in the trial 
court’s instruction herein necessarily was more prejudicial 
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and compounded by the repetitive use of language requir- 
ing such presumption to be ‘‘overcome’’ or ‘‘outweighed’’ 
especially when considered in the context with the man- 
datory and peremptory terms used in the instruction. 


Iv. B. THE TRIAL COURT PREJUDICIALLY ERRED IN IN- 
STRUCTING THE JURY THAT THE PRESUMPTION OF DUE 
CARH (THAT THE LAW HAS BEEN OBEYED) WAS A 
CONTINUING PRESUMPTION TO BE CONSIDERED AS 
EVIDENCE WHICH MUST BE OUTWEIGHED AND OVER- 
COME BY OTHER TESTIMONY AND EVIDENCE AT THE 
TRIAL. 


The rule of law established by the great weight of au- 
thority existing in at least 37 jurisdictions in the United 
States is that a legal presumption is not evidence or con- 
tinuing in nature, but vanishes and cannot be considered 
by a jury after introduction of testimony or evidence on 
the subject at the trial. The instruction on presumptions 
given by the trial court in the principal case placed erro- 
neously heavy emphasis and reiteration upon the phrase 
‘unless and until outweighed or overcome by evidence,”’ 
thereby making those legal presumptions evidence which 
must be weighed by the jury against all of the other evi- 
dence introduced at the trial. This is not the correct legal 
principle in Nevada, the federal courts, or at the time of 
the trial in this case, in the State of California. 

In Ariasi v. Orient Insurance Co., 50 ¥.2d 548 (9th Cir. 
1931) the Ninth Cireuit considered the effeet upon pre- 
sumptions after evidence on the subject has been intro- 
duced at the trial. The Court declared: 

... the prima facie effect of the revocation is dis- 
sipated by positive evidence to the contrary. It does 
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not constitute evidence to be placed in the seale, and 
weighed as against the positive evidence of the plain- 
tiff to the effect that he did not intend to violate the 
law and had not done so. ... A preswmuption is not 
evidence, and it has no weight as evidence. It only 
makes a prima facie case for the party in whose favor 
it exists. A presumption merely pomts out the party 
who has the duty of going forward. The party 
against whom the presumption operates has the bur- 
den of producing satisfactory evidence to rebut the 
presumption. When this has been done the presump- 
tion becomes inoperative, and is laid aside, and the 
ease proceeds as it would if no presumption had heen 
invoked.’’ 


The case was reversed upon the sole ground that giving 
the instruction on the presumption was prejudicial error. 


Bates v. Bowles White & Company, 353 P.2d 663 
(Wash. 1960) was an action against a broker and an in- 
surer for negligent failure to write hull coverage on 
plaintiff’s boat. The question of ownership was in issue 
and the court at the pre-trial conference recognized a pre- 
sumption that all property acquired during coverture was 
presumed to be community property, even though plain- 
tiff had introduced direct evidence to the contrary which 
gave rise to a disputed fact. The appellate court reversed 
a summary judgment and stated: 

‘fA presumption is not evidence; its efficacy is lost 
when the opposite party adduces prima facie evi- 
dence to the contrary.’’ (Citing Washington de- 
cisions.) 


This well established principle of law was invoked by 
the Arizona Supreme Court in Seiler v. Whiting, 52 Ariz. 
042 (19388): 
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“There has been much erroneous thinking and more 
loose language in regard to presumptions. We read 
of presumptions of law and presumptions of fact, of 
conclusive presumptions and disputable presmmptions. 
In truth there is but one type of presumption in the 
strict legal meaning of the word, and that is merely 
a general rule of law that under some circumstances, 
in the absence of any evidence to the contrary, a jury 
is compelled to reach a certain conclusion of faet. 
But a presumption so declared hy the law is only 
raised by the absence of any real evidence as to the 
existence of the ultnnate fact in question. It is not 
in and of itself evidence, but merely an arbitrary 
rule of law imposed by the law, to be apphed in the 
absence of evidence, and whenever evidence contra- 
dicting the presumption is offered the latter dis- 
appears entirely, and the triers of fact are bound to 
follow the usual rules of evidence in reaching their 
ultimate conelusion of fact. As was once said, ‘Pre- 
sumptions may be looked on as the bats of law, sit- 
ting in the twilight, disappearing in the sunshine of 
actual facts.’ ... (84 P.2d at 454)”’ 


Other cases holding that presumptions are not evidence 
and demonstrating that the instruetion was prejudicially 
erroneous are: Hertz v. Record Publishing Co., 29 F.2d 
397 (Sth Cir. Pa. 1955); Alekiroy v. Forle, 232 N.E.2d 
708 (Ill. 1967); State v. Lawry, 405 S.W.2d 729 (Mo. 
1966); Jensen v. City of Duluth, 130 N.1.2d 515 (Minn. 
1964); Reed v. Queen Anne’s R. Co., 57 A. 529 (1903); 
Klink v. Harrison, 332 F.2d 219 (3rd Cir. 1964); King 
v. Johnson Bros. Construction Co., 155 N.W.2d 183 (8.D. 
1967); Gulle v. Boggs, 174 So.2d 26 (Fla. 1965); Dwyer 
v. Ford Motor Co., 178 A.2d 161 (N.J. 1962); Gaudreau v. 
Eclipse Pioneer Division of Bendix Air Corp., 61 A.2d 
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227 (N.J. 1948); Allison v. Snelling € Snelling, Inc., 229 
eed ool (Pa, Wore 


These authorities make it indubitably evident that the 
judgment must be reversed by reason of the overempha- 
sized burden placed upon Plaintiff in this case to prove 
her case in chief. 


V. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY 
THAT A VIOLATION OF THE RENO CITY ORDINANCE 
CREATED ONLY A PRESUMPTION OF NEGLIGENCE AS A 
MATTER OF LAW WHICH MIGHT BE OVERCOME BY 
EVIDENCE OF THE EXERCISE OF ORDINARY CARE. 

The Court instructed the jury: 
A violation of that ordinance of the City of Reno 
or state law which I have just read to you creates 
a presumption of negligence as a matter of law. 


However, such presumption is not conclusive. It 
may be overcome by other evidence showing that 
under all the cirewnstances surrounding the event, 
you find by a preponderance of the evidence that the 
driver with which you are inmediately concerned did 
what might reasonably be expected of a person of 
ordinary prudence, acting under similar cireum- 
stances, who desired to comply with the law. (T 
435-436) 


A. Under Nevada Law Violation of a Statute or Ordinance 
Constitutes Negligence as a Matter of Law. 


Ryan v. The Manhattan Big Four Mining Company, 
38 Nev. 92, 145 P. 907 (1914), involved the failure of 
Defendant inining company to provide an iron-bonneted 
safety cage for raising and lowering employees down a 
mine shaft as required by a Nevada statute. The Court 
stated at page 100: 
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It has been held, as a general proposition, that 
whenever an act is enjoined or prohibited by law, 
and the violation of the statute is made a misde- 
meanor, any injury to the person of another, caused 
by such violation, is the subject of an action, and 
that the violation of the law is the basis of the right 
to recover, and constitutes negligence per se. 


In its decision, the Court made it clear that this min- 
ing law was a remedial statute, intended primarily to 
safeguard the life and limb of those persons who were 
to be raised and lowered in the shaft. Hence the viola- 
tion of such a safety statute was negligence as a matter 


of law im Nevada. 


Southern Pacific Company v. Watkins, 83 Neve ccm ‘ 
435 P.2d 498 (1967), reaffirmed Nevada law to be that 
violation of a statute or ordinance designed for the safety 
of members of the public, is negligence as a matter of 
law, and not merely a ‘‘presmuption’’ of negligence which 
ean be rebutted by other evidence of the exercise of ordi- 
nary eare. The Nevada statute required an engineer in a 
railroad locomotive to ring the bell and sonnd the whistle 
at least 1,320 feet from a railway crossing. The trial 
court instructed the jury: 

A violation of this statute which is a proximate 
cause of an accident constitutes negligence as a mat- 
ter of law. 


The Supreme Court of Nevada expressly approved this 
instruction, and held that the violation of a statute or 
ordinance constitutes negligence as a matter of law in 
Nevada. The Court declared (at page 511): 

The instruction is a recital of a criminal statute 
(NRS 705.430) and if the jury found a violation 


59 


thereof by appellant or its agents which would con- 
stitute the proximate cause of an accident, it would 
amount to negligence as a matter of law. 


The use of a violation of a criminal statute as the 
basis for common-law negligence has been upheld in 
this state, as well as in many others. (citmg Ryan v. 
Manhattan Big Four Mining Company, supra). 

Prosser on Torts, § 35 (3d lid. 1964), states: ‘The 
standard of conduct required of a reasonable man 
may be preseribed by legislative enactment. When a 
statute provides that under certain circumstances 
particular acts shall or shall not be done, it may be 
interpreted as fixing a standard for all members of 
the community, from which it is negligenee to de- 
viate. Within the lmits of municipal authority, the 
same may be true of ordmances. The fact that such 
legislation is usually penal in character, and carries 
with it a eriminal penalty, will not prevent its use 
in imposing civil liability, except in the comparatively 
rare case where the penalty is made payable to the 
person injured, and clearly is intended to be in heu 
of all other compensation.’ (Emphasis added) 


It is manifestly clear, under these Nevada cases, that 
a violation of Reno eity ordinance 10-111 by Defendant 
Mario Delizio constituted negligence per se, and not just 
a ‘‘presumption’’ of negligence rebuttable by other evi- 
dence. 

An analysis of the decisions considering this principle 
of law and legal effect of a violation of a statute or an 
ordinance demonstrates that the tral court in the prin- 
cipal case instrneted the jury and applied the law exist- 
ing in a few minority jurisdictions in the United States 
creating merely a rebuttable presumption of negligence 
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by reason of the violation which is only considered by 
the jury together with all of the other facts and circum- 
stances disclosed by the evidence in the case. This is not 
the principle of law recognized by the great weight of 
authority of jurisdictions in the country, who apply the 
rule of law in Nevada that a violation of a statute or an 
ordinance is negligence per se. Citation of these volumi- 
nous authorities would unduly burden the Court. How- 
ever, some analogous cases in accord with Southern 
Pacific Company v. Watkms, 83 Nev. ........ , 435 P.2d 498 
(1967) supra, are: Brand v. J. H. Rose Trucking Com- 
pany, 427 P.2d 519 (Ariz. 1967); Smith v. Portland 
Traction Company, 359 P.2d 899 (Ore. 1961); Martin v. 
Herzog, 126 N.E. 814 (Court of Appeals N.Y. 1920). 


B. A Violation of the Reno City Ordinance Which Constitutes 
Negligence as a Matter of Law Cannot Be Overcome by 
Evidence of the Exercise of Ordinary Care. 


It is compellingly clear that the trial court also erred in 
instructing the jury in this case that a violation of a 
Reno City Ordinance created only a presumption of neg- 
ligence as a matter of law which might be overcome by 
evidence of the exercise of ordinary care. In Alders v. 
Ottenbacher, 116 N.W.2d 529 (S8.D. 1962), a statute re- 
quired a car to be equipped with brakes adequate to con- 
trol the movement, to stop and hold the vehicle and that 
the brakes be maintained in good working order. The 
defendant operated his car with defective foot brakes in 
violation of this statute. The Supreme Court of South 
Dakota in reversing a lower conrt judgment for defend- 
ant declared (at page 532): 


Jt may thus be said that when the driver or owner 
of a motor vehicle violates the specific regulations 
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as to brakes contained in section 44.0346, supra, he 
is guilty of negligence as a inatter of law unless it 
appears that compliance was excusable hecause of 
circunstances resulting froin causes beyond his con- 
trol and not produced by his own misconduct. Evi- 
dence of due care does not furnish an exeuse or 
justification. The court in Bush v. Harvey Transfer 
Company, supra, (146 Ohio St. 657, 67 N.E.2d 851), 
points out the difference: ‘Since the failure to com- 
ply with * * * a safety statute constitutes negligence 
per se, a party guilty of the violation of such statute 
cannot excuse himself from compliance by showing 
that ‘‘he did or attempted to do what any reasonable 
prudent person would have done under the same or 
similar cireumstanees.’’ A legal excuse * * * must be 
something that would make it impossible to comply 
with the statute.’ (citing cases). (Einphasis added) 


In Florke v. Peterson, 245 Iowa 1031, 65 N.W.2d 372 
(1954), the Supreme Court of Iowa stated (at page 376): 
The ban against passing at or near intersections 
is not of common law origin making its violation 
mere evidence depending upon the circumstances of 
the particular case. The legislature has instead im- 
posed on hurried motorists an absolute duty, in addi- 
tion to the common law requirement to exercise rea- 
sonable care under the existing conditions of the 
specific case. 

The fact that courts recognize there may be a 
‘legal excuse’ for statute violation is quite different 
from permitting the violator to invoke the common 
law rule of reasonable care or the care which a rea- 
sonably prudent man would exercise under like cir- 
cumstances. 


In addition, the Iowa court set forth the four categories 
of legal exeuse: (1) anything that would make compliance 
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with the statute impossible; (2) anything over which the 
driver has no control, which places his car in a position 
violative of the statutes; (8) an emergency not of the 
driver’s own making, by reason of which he fails to obey 
the statute; (4) an excuse specifically provided by statute. 
In conclusion, the Iowa Court stated (at page 376): 


The statute demands something more than ‘ordi- 
nary eare;’ or perhaps more accurately, it increases 
the requirements of ordinary care. Before starting to 
pass a vehicle in front of him the driver must wake 
sure that he is not ‘approaching within one hundred 
feet of or traversing an intersection’. (Emphasis 
added) 


The prineiples of law set forth in the above cited cases, 
negativing evidenee of the exercise of ordinary eare to 
excuse, rebut or cause a ‘‘presumption of negligence”’ to 
vanish, and affirming that onee a violation of a statute 
or an ordinance is established the only remaining legal 
predicate for liability 1s evidenee that the violation was 
a proximate cause of plaintiff’s injury, are equally volu- 
minous as those in the great weight of authority of juris- 
dictions establishing that the violation constitutes negli- 
gence as a matter of law. Additional cases refusing to 
permit evidence of ordinary care to obviate a violation 
of a statute or an ordinance are: Chicago, Rock Island & 
Pacific Railroad Co. v. Breckenridge, 333 F.2d 990 (Sth 
Cir. 1964); Nardi v. Reliable Trucking Co., 81 N.E.2d 411 
(Ohio 1948); McConnell v. Herron, 402 P.2d 726 (Ore. 
1965); Wilde v. Ramsey, 177 N.¥.2d 684 (Ohio 1960). 


The trial court committed additional error when it gave 
an mstruction on speed taken from Nevada Revised Stat- 
utes 484.060, instead of the Reno City Ordinanee estab- 
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lishing a speed limit of 25 miles per hour for traffic on 
through and uncontrolled streets. 


Without question, a Reno City Ordinance regulating 
speeds within the City boundaries takes precedence over 
and preempts a Nevada statute regulating speeds over 
State highways. 


Nevada Constitution, Art. 8, $8, authorizes ‘‘home 
rule’’ or self-government for its cities and towns. Pur- 
suant to that constitutional provision, Nevada Revised 
Statutes 266.010 was enacted, creating sueh *‘home rule.’’ 


The Charter of The City of Reno, Art. XII, Section 
N.220, provides, in part: ‘‘The eity council shall have 
power to regulate the speed at which cars, automobiles, 
bicyeles, and other vehicles may run within the city 
flmits . 2.7” 


Thus, the city ordinance pertaining to speed preempted 
the ‘‘basic speed law’? of Nevada Revised Statutes 
484.060, wlich should not have been given. It enabled 
Defendant’s counsel to argue to the jury that ‘‘some vio- 
lation’’ of N.R.S. 484.060, on the part of Plaintiff’s hus- 
band, Francis Cochran, even if it were ‘tone per cent of 
all the proximate causes of the aecident’’ barred any 
recovery by Plaintiff. By contrast, if the Conrt had in- 
structed the jury that the Reno City Ordinance estab- 
lished only a 25 mile speed Innit, then the jury would 
necessarily have been required to find a speed in excess 
of that limit before recovery conld have been barred on 
the basis of excessive speed. Thus, the combination of 
prejudicial errors with respect to instruetions on the legal 
effeets of a violation by Defendant Mario Delizio of Reno 
City Ordinance 10-111, and Francis Cochran’s operation 
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of the Plymouth automobile relating to the state statute 
dictates that the judgment be reversed and the action 
remanded for retrial in the interests of justice. 


VI. THERE WAS A TOTAL FAILURE BY DEFENDANT TO 
PLEAD THE AFFIRMATIVE DEFENSE OF PASSENGER 
CONTRIBUTORY NEGLIGENCE, AND THE EVIDENCE WAS 
INSUFFICIENT TO SUPPORT THE GIVING OF SAID 
INSTRUCTION. 


Contributory negligence of a passenger must be pleaded 
as an affirmative defense. F.R.C.P. 8 (ce). It is important 
to note that Defendant in his Answer did not plead con- 
tributory negligence on the part of Plaintiff Lois Cochran 
as a passenger (Tr. of Rec. 7), nor was the matter raised 
in Defendant’s Memoranduin of Contentions of Faet and 
Law (Tr. of Ree. 61), and he did not at any time seek 
permission from the Court to amend lis Answer, and 
the Court did not do so of its own motion. The issue 
never was raised at any time during the trial, and the 
reason therefor is evident from the reeord—there was 
insufficient evidence to raise sneh an issue. 

There is no credible evidence in the record of any con- 
duet on the part of Francis Cochran, the driver of the 
automobile, whieh would reqinre any affirmative action 
on the part of Plaintiff. The testimony and physieal evi- 
denee, as demonstrated by the photographs and the dia- 
gram, positively negatives speed on the part of the 
Cochran antomobile. Mr. Cochran testified that he was 
traveling at a speed of between 20 and 25 miles an hour. 
(T 278) At the seene of the aceident Myr. Cochran told 
Officer Walen he was going about 25 miles an hour prior 
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to the accident. (TT 25) The reverse side of the Reno City 
Police Accident Report, Plaintiff’s Exhibit 17, shows the 
speed of the Cochran vehicle at 25 miles per hour. (T 65). 


Defendant offered no evidence whatsoever as to any 
negligent conduct on the part of Lois Cochran. The testi- 
mony of Defendant’s witnesses as to the speed of the 
Cochran vehicle is incredible, unbelievable and contradic- 
tory. Defendant Delizio testified that the other vehicle 
was traveling 60 miles per hour or better (T 90), yet im- 
inediately thereafter he testified that he never saw the 
other vehicle before the collision. (T 91) From the entire 
testimony and the physical evidence it is obvious that 
Mr. Delizio never saw the other car until the collision, 
as he testified. There was absolutely no way that he 
could form an estimate of the speed of the Cochran ve- 
hicle. Mr. Furry testified that he had no estimate of the 
speed of the Plaintiff automobile and had no idea how 
fast it was traveling. (T 200) Ada Schaefer, another pas- 
senger in the Delizio vehicle, testified that the Cochran 
automobile was traveling between 70 and SO miles an 
honr. (T 309) This testunony was also unbelievable and 
incredible inasmuch as she later testified she had no idea 
how fast the other car was goig. (T 322) Helen Furry 
testified she conld not give an estimate as to the speed 
of the Cochran vehicle. (T 211) 


In addition to not pleading contributory negligence on 
the part of the Plaintiff passenger, it should also be 
noted that counsel for Defendant did not even mention 
the subject in his closing argument. In fact in his argu- 
ment he even admitted that the estimates of speed by 
Mr. Delizio and Ada Schaefer did not make any sense 
and were not true: 
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‘‘Mr. Delizio, he said at least 60 miles an hour. 


That can’t possibly be true. 


‘‘Ada Schaefer said 70 to 80. She doesn’t even 
drive an automobile. She can’t possibly be making 
a reasonable estimate. It doesn’t make any sense.’’ 


(T 2A 37) 


Plaintiff respectfully submits that there simply was no 
eredible evidence to support the giving of the instruction 
on contributor negligence on the part of the Plaintiff 
passenger and the giving of such an instruction consti- 
tutes reversible error. 


Schafer v. Gilmer, 13 Nev. 330 (1878) held: 
“Tt is a well settled principle of law that the in- 
structions given must be considered with reference 
to the pleadings and the evidence. In this ease the 
question of contributory negligence is not raised in 
the pleadings, and no testimony was offered that 
would authorize its consideration by the jury.”’ 


Contributory negligence is an affirmative defense which 
must be specifically pleaded and proved by a preponder- 
ance of the evidence. Wells, Inc. v. Shoemake, 64 Nev. 
Of, Li Pod 45) (iss j. 

In Devine v. Cook, 3 Utah 2d 134, 279 P.2d 1073 (1955), 
supra, plaintiffs contended that the trial court committed 
error in instructing the Jury on the issue of contributory 
negligenee of the plaintiffs, both of whom were passen- 
gers, The Supreme Court first noted that defendants did 
not plead contributory negligence on the part of the pas- 
sengers and it was only after the case had been tried and 
after the court had indicated the imstruetions were to be 
given that the pleadings were permitted to be amended 
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so as to raise the issue. The Court then stated, at p. 
1078: ‘“‘The law is amply clear that where there is no 
evidence of contributory negligence the jury should not 
be instructed on such issue.’ 


The Court then quoted and cited from numerous deei- 
sions, in all of which the giving of a similar type mstruc- 
tion constituted prejudicial error. The Court then held, 
at p. L079: 

It is therefore apparent in this case the pleadings 
and evidence did not warrant or support the instruc- 
tions on contributory negligence of the plaintiffs 
Mrs. Devine and Mrs. Gusinda, and the giving of 
said instructions was error. 


Ordinarily the guest passenger in an antomobile has 
a right to assume that the driver is a reasonably safe 
and careful driver; and the duty to warn him does not 
arise until some fact or situation out of the usual and 
ordinary is presented. Bartek v. Glasers Provisions Co., 
supra, 160 Neb. 794, 71 N.W.2d 466 (1955), holding that in 
a factual situation virtually identical to the present case 
it would have been error for the court to have submitted 
an instruction on contributory negligence of the passen- 
ger. See also Robinson v. Cable, 359 P.2d 929 (Cal. 1961). 


Contributory neghgence must be set up as an affirma- 
tive defense, and the burden of proving it by a prepon- 
derance of the evidence is on the defendant. There must 
be substantial evidence of negligenee—a seintilla of evi- 
denee will not do. Liesey v. Wheeler, 60 Wash.2d 209, 
378 P.2d 180 (1962). 


In Conroy v. Perez, 148 P.2d 680 (Cal. 1944), defend- 
ant asked for leave of court to amend his answer to set 
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up the defense of contributory negligence, which appli- 
cation was made Just before defendants called their last 
witness. Leave was granted but defendants never did file 
an amended pleading. The Court held, at p. 686: 
In the foregoing state of the reeord the trial court 
was justified in concluding that plaintiff was entitled 
to a new trial either upon the ground that no issue 
of contributory neghgence on the part of the child’s 
father had been pleaded, and that therefore the im- 
structions given on that defense were improper; or 
upon the ground that under all the cireumstances it 
was error for the court to grant leave to amend at 
the end of the trial so as to bring in a new defense. 


The giving of an instruction on the issue of contribu- 
tory negligence when not pleaded as an affirmative de- 
fense is reversible error. Hancock v. Thigpen, 256 P.2d 
428 (Okla. 1953). 

It is well settled that contributory negligence to be an 
issue must be pleaded, and it is waived unless pleaded. 
Provost v. Worrall, 142 C.A.2d 367, 298 P.2d 726 (195G); 
Greene v. M. & S. Lumber Co., 108 C.A.2d 6, 238 P.2d 
87 (1951). 

Plaintiff respectfully submits that in view of Defend- 
ant’s failure to plead contributory negligence of Plaintiff 
as a passenger, and the issue never having been raised 
at any time during the pendency of the action, and men- 
tioned for the first time after trial, during the settling 
of instructions, together with the total lack of credible 
evidence of contributory negligence as a passenger, the 
giving of said instruction was prejudicial and reversible 


error. 
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Vil. THE COURT ERRED IN ADMITTING EVIDENCE OF A 
CLAIM MADE BY DEFENDANT’S PASSENGER ADA 
SCHAEFER AGAINST PLAINTIFF AND HER HUSBAND 
AND THAT THE CLAIM HAD BEEN CLOSED. 

Ada Schaefer, a passenger in the Defendant Delizio’s 
automobile, testified, over objection (T 261), that she re- 
ecived certain personal injuries in the accident out of 
which Plaintiff’s suit arose, and that she had made a 
claim against Mr. and Mrs. Cochran, which was closed. 
(T 310-311) 


This testimony clearly is irrelevant, immaterial and 
directly prejudiced Plaintiff, the impact of the testimony 
being that Plaintiff was at fault. The law is well estab- 
lished that such evidence is inadmissible and constitutes 
prejudicial and reversible error. 


A case directly in point is Schenker v. Bourne, 102 
N.Y.S.2d 928 (N.Y. 1951), involving an action for per- 
sonal injuries sustained in an automobile collision. The 
trial court admitted evidence that two persons, not par- 
ties to the present suit, had instituted actions against the 
plaintiff, which had been settled and discontinued before 
the present trial. The appellate court reversed the judg- 
ment for defendant, holding that the above evidence could 
serve no legitimate purpose and was prejudicial to plain- 
tiff’s case. 

Another case directly in point is Ross vu. Fishtine, 227 
Mass. 87, 177 N.E. 881 (1931), also involving an action 
for personal injuries resulting from an automobile colli- 
sion resulting in a verdict for plaintiff. During the trial 
defendant made an offer of proof that plaintiff, or some- 
one in his behalf, had paid certain sums of money to 
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defendant and the passengers in defendant’s car. The 

trial court rejected the offer of proof and was affirmed 

by the appellate court, holdmg at p. S11: 
Nor did the evidence offered tend to prove an ad- 
nussion by the plaintiff that his negligence was a 
contributing canse of the collision. It shows no more 
than a compromise of the clanns of the defendant 
and the occupants of his automobile—a purchase of 
peace by the plaintiff. There is no evidence in the 
record from which a different meaning of the pay- 
ments can be inferred. These payments stand no 
better as admissions than would offers of eompro- 
mise, which, of course, are madmissible. 


Ada Schacfer is in exactly the same position as the 
passengers in the defendant Fishtine’s automobile above, 
and the admission in evidence of her claim against Mr. 
and Mrs. Cochran was clearly inadmissible and preju- 
dicial. 

Plaintiff submits that the decision in Meek v. Miller, 
1 F.R.D. 162 (D.Ct. Penn. 1940), is squarely in point and 
requires reversal. The Meek case was an aetion for per- 
sonal injuries resulting from an automobile collision in- 
volving the ears of plaintiff and defendant. In his answer, 
defendant asserted the following affirmative defense: 

Claims were made by the defendant and his wife, 
who was an occupant in his automobile, against the 
plaintiff for injuries and damages sustained in said 
accident by the defendant and his said wife, dne to 
the negligence of the plaintiff herein. The said claims 
were referred by the plaintiff herein to his indemni- 
fying insurance company, which said company paid 
the claims of the defendant and his said wife for and 
on behalf of the plaintiff, the plaintiff thereby ad- 
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mitting negligence and responsibility for said acci- 
dent. 


Plaintiff’s motion to strike the affirmative defense was 
granted, the Court liolding, at p. 163: 
Assuming the assertions of defendant’s paragraph 12 
can be proved, the matter set forth therein would not 
be admissible in evidence. The fact that plaintiff’s 
insurance company paid defendant’s claims against 
plaintiff does not show an admission of hability by 
the plaintiff. It shows only a compromise of defend- 
ant’s claims against plaintiff. Such payment stands 
in no better position as evidence than an offer of 
compromise, which latter is inadmissible as proof of 
admission of liability. (citing cases) It will not help 
defendant’s case in any particular if le could prove 
such statement, but on the other hand, to allow the 
contested allegation to remain in the pleadings might 
result in prejudice to the plaintiff. (Emphasis added.) 


The above case was before the Appellate Court again, 
Meek v. Miller, 38 F.Supp. 10 (D.Ct. Penn. 1941), follow- 
ing the trial thereof which resulted in a verdict for de- 
fendant. Plaintiff moved for a new trial on the grounds 
that defendant had elicited, on ecross-examination, vir- 
tually the saine information which had been ruled npon 
as inadinissible in the earlier Meck case. The substance 
of the information sought to be elicited by counsel for 
defendant implied that plaintiffs were to blame for the 
accident. The Court pointed ont that the question asked 
by defense counsel was not completed and no answer was 
given, vet the statement of defendant's counsel in the 
hearing of the jury clearly brought to their attention the 
purpose of the question together with a clear implication 
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of the anticipated answer that plaintiff’s insurance com- 
pany had determined plaintiff was at fault. After refer- 
ring to its previous decision, quoted above, the Court 
held, at p. 12: 
The jury might, therefore, draw the inference that 
plaintiff’s insurance company had placed the blame 
on plaintiff, and had paid defendant’s claims. This 
was exactly the irrelevant and prejudicial mforma- 
tion which the Court had sought to forestall in its 
order striking out the 12th paragraph of the affidavit 
of defense. (Emphasis added.) 


The verdict for defendant was reversed and a new trial 
ordered. 

If, as in the Meek case, a mere inference that a claim 
was made against a plaintiff, indicating fault, constitutes 
prejudicial and reversible error, certainly the actual tes- 
timony as to such a claim constitutes prejudicial error. 


The law is well established that where a settlement is 
made by way of compromise with a third person not a 
party to the suit, arising out of the same transaction or 
incident, evidence of the settlement with that third party 
is clearly irrelevant and is not admissible in evidence. 
Brown v. Paeific Electric Ry. Co., 180 P.2d 424 (Cal. 
1947); Buesens v. New York Cent. R. Co., 193 N.Y.S. 720 
(1922); Cochrane v. Fahey, 245 App. Div. 41, 280 N.Y.S. 
622 (1935); see also Annot., ‘‘ Admissibility of Evidence 
That Defendant in Negligence Action Has Paid Third 
Persons on Claims Arising From the Same Transaction 
or Incident as Plaintiff’s Claim,’’ 20 A.L.R.2d 304. 
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CONCLUSION 
Appellant respectfully requests that the judgment 
herein be reversed and the cause remanded for a new 
trial. 
Dated, Reno, Nevada, 
May 10, 1968. 
Respectfully submitted, 
RicHarp P. Wart, 
Rocer L. Erickson, 
Law Orrices or RicHarp P. Watr, 


Attorneys for Appellant. 
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LIABILITY OF MOTOR VEHICLE OWNER FOR NEGLIGENT 
OPERATION BY IMMEDIATE MEMBER OF FAMILY 
41.440 Liability of motor vehicle owner for negligent 

operation by immediate member of family. Anv liability 

imposed upon a wife, husband, son, daughter, father, 

mother, brother, sister or other immediate member of a 

family arising out of his or her driving and operating 

a motor vehicle upon a Jighway with the permnssion, ex- 

press or ymphed, of such owner is hereby imposed upon 

the owner of the motor vehicle, and such owner shall be 
jointly and severally liable with his or her wife, husband, 
son, daughter, father, mother, brother, sister or other 
mediate member of a family for any damages proxt- 
nately resulting from such negligence or willful miscon- 
duet, and such neghgent or willful imisconduct shall be 
imputed to the owner of the motor vehicle for all pur- 
poses of civil damages. 

(Added to NRS by 1957, 60) 


41.450 Operator to be made party defendant; recourse 
on recovery of judgment. In any action against an owner 
on account of imputed negligence as imposed by NRS 
41.440, the operator of the motor vehicle whose negh- 
gence is imputed to the owner shall be made a party 
defendant if service of process can be had upon the oper- 
ator as provided by law. Upon recovery of judgment, 
recourse shall first be had against the property of the 
operator so served. 

(Added to NRS by 1957, 61) 


41.460(2)(b)  ‘‘Owner’’ has only the significance at- 
tributed to it by NRS 41.440. 


COURT’S INSTRUCTIONS 

The following instruetions were all inserted by the 
Court, at the beginning of the instructions, between writ- 
ten and offered instruction four and written and offered 
stoek instrnetion six: 

The defendant claims contributory negligenee and to 
establish the defense of contributory negligenee the bur- 
den is upon the defendant to prove by a preponderance 
of the evidence that the plaintiff or the driver of the ear 
in which the plaintiff was riding, that is, her husband, 
was negligent, and that such neghgence contributed as a 


proximate canse of the injury. 


If you find there was any negligence on the part of 
Franeis Cochran, the husband and driver of the ear, 
which proxinately contributed to the collision, such neg- 
ligenee is deemed to be the negligenee of the plaintiff in 
this case. 


An injury or damage is proximately caused by an aet, 
or a failure to act, whenever it appears from the evidence 
m the case, that the act or omission played a substantial 
part in bringing about or actually cansing the injury or 
damage; and that the injury or damage was cither a 
dircet result or a reasonably probable consequence of the 
act or omlssion. 

In addition to denying that any negligence of the de- 
fendant proximately caused any injury or damage to the 
plaintiff, the defendant alleges, as a further defense, that 
some contributory neghgence on the part of the plaintiff 
herself, or the driver of the car in which she was riding, 
was a proximate cause of any injuries and consequent 
dainage which the plaintiff may have sustained. Contribu- 
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tory negligence is fault on the part of a person injured, 
in this ease the plaintiff or the driver of the car, which 
cooperates in some degree with the neghgence of another, 


and so helps to bring about the mjury. 


By the defense of contributory negligence, the defend- 
ant in effect alleges that even though the defendant may 
have been guilty of some negligent act or omission which 
was one of the proximate causes, the plaintiff herself or 
her husband by her failure or his failure to use ordinary 
eare—and that term will be defined to you in a inoment— 
under the cireumstanees for her own safety at the time 
and place in question also contributed as one of the proxi- 
mate causes of any injuries and damages the plaintiff 


may have suffered. 


The burden is on a defendant alleging the defense of 
contributory negligence to establish by a preponderance 
of the evidence in the case the claim that the plaintiff 
herself or the driver of the ear, her husband, was also 
at fault and that such fault contributed one of the proxi- 
mate causes of any injuries and consequent damages 
plaintiff may have sustained. 

The issues to be determined by the jury in this case 
are these: 

Iirst: Was the defendant neghgent? 

If your unanimous answer to that question is **No,”’ 
you will return a verdict for the defendant; but if your 
nnanimous answer is ‘* Yes,’’ you then have a second issue 
to determine, namely: 

Second: Was the neghgenee of the defendant a proxi- 
mate cause of any injury or damage to the plaintiff? 
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If your nnanimons answer to that question is **No,” 
you will return a verdict for the defendant: but if your 
unanimous answer is * Yes,’’? then von must find the 
answer to a third question, namely: 

Third: Was the plamtiff or her husband guilty of any 
contributory neghgence? 

If you should unanimously find that he or she was not, 
then, having found in plaintiff’s favor in answer to the 
first two questions, you will determine the amount of 
plaintiff’s damages and return a verdict in the plaintiff’s 
favor for that antount. 


On the other hand, if vou showd tnannnously find, 
from a preponderance of the evidence in the case, that 
the plaintiff or her husband was guilty of some contribu- 
tory negligence, and that plaintiff’s or her husband's 
fault contributed as a proxttnate canse of any imjuries 
whieh plaintiff may have sustamed, von will not be con- 
cerned with the issues as to damages, but will return a 


verdiet for the defendant. 


Whenever in these instructions I state that the burden, 
ov the birden of proof, rests upon a certain party to 
prove a certain allegation made by him, the meaning of 
such an instruction is this: That unless the truth of that 
allegation is proved by a preponderance of the evidence, 


vou will find the same to be not true. 


The burden is on the plaintiff in a civil aetion, such 
as this, to prove every essential element of his claim by 
a preponderance of the evidence. Hf the proof should fail 
to establish any essential element of plaintiff’s claim by 
a preponderance of the evidence in the case, the jury 
should lind for the defendant. (T 422-426) 


EXHIBITS 
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Note: Defendant’s Ex. A. for Identifieation, and Plaintift’s Ex. 
17 in evidence are the same document. 


